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PREFACE. 

The necessity of some such Compilation as the present frequently pre- 
sented itself to the writer^s mind, during his employment in the Judicial 
Department. The decisions of the Sudder Udalut contain several im- 
portant Euliugs which would be of great use to Judges and Pleaders not 
only in assisting them in the discharge of their duties but also in avoiding 
errors which the Higher Tribunal has authoritatively corrected ; but they 
are so spread through several monthly volumes without any sort of Index 
that it is impracticable to refer to them without losing considerable time 
in reading page after page. The volumes themselves have had so small 
a circulation that the District Moonsiffs have none in their Courts to 
refer to and cannot now be furnished with them except at a great ex- 
, pense. The object of this book is to supply these wants. 

2. The book contains true Extracts of such parts of the Decrees as 
contain the Bulings and would make them clear ; in cases of importance 
the entire Decrees have been printed. The page of the monthly volumes 
of the Printed Decisions of the Sudder Udalut is also given at the head 
of each extract to make reference to the full Decree easy. The Table of 
Contents contains all the Eulings in abstract in the order of the dates, and 
they are again alphabetically arranged in a full Index which would make 
reference to any of them at a very short notice exceedingly easy. 

S. The compiler has commenced with 1850, because it is from that 
year that the printed decisions of the Sudder Udalut are available, and 
he has for the present closed with 1857. It is his intention to pub- 
lish abstract translations in Tamil and Teloogoo of the present compi- 
lation, and to continue similar publications for subsequent Decrees once 
in two or three years. 

4. .This compilation will be found to contain several Eulings highly 
useful to Eevenue Officers, and even to Military Courts of Bequests. 



Madkas, 
im Novembeffl^bS. 
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ERRATA. 

Page. 

14 Para 11, last line, add ** to" before the word considering. 

51 Para 4, fifth line, for " raliance" read " reliance." . 

75 Para 13, eighth line, for " district" read " distinct." 

^1 Para 3, fifth line, for " ceremonious" read " ceremonies." 

113 Second line, for " institnde" read " institute." 

116 Para 13, first word, for *' At** read " As." 

118 Para 6, third line, for " bassed" read " based." 

125 Para 3, first line, for " mootty" read « moofty." 

135 Para 2, third line, for " personality*' read " personalty." 

145 Para 7, ninth line, for " observe" read " observed." 

152 Ninth line, for " impractable" read " impracticable." 

241 Third last line, for " Page 3" read " Page 38." 
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No. 60 OF 1847. 

Decree dated 31st Januaky 1850, Page \\ M. V. 

13. The Court of Sudder Udalut are of opinion, that, as the stipula- 
tions of the principal Bond for 200 pagodas, were, that the land should be 
enjoyed by the mortgagee in lieu of Interest, and should be restored to the 
mortgager on repayment of the Principal lent, and as, according to the 
calculation made by the District Moonsiff in the original suit, on the evi- 
dence adduced, and confirmed by the Principal Sudr Ameen in appeal, 
the profits derived by the defendants (special Appellants) in each year, 
fell short of the annual legal Interest on the said Principal, and therefore 
no portion of the Principal itself has been liquidated thereby, the plain- 
tiff (special Bespondent) should recover the mortgaged lands, i. e. the 
St^/j- cawnies adjudged by the lower Courts, on repayment of the Princi- 
pal of the 2 Bonds, viz. 275 pagodas, and not otherwise. 

14. The special Appellants having under the terms of the Deed, 
accepted the usufruct in lieu of Interest for an indefinite period, have, of 
course, no right to demand any thing more, although the profits may have 
been below the legal rate of Interest. 

15. The Court are supported in the above view, by case 120 (and the 
note appended thereto) at page 470 of Morle/s reported cases. 

No. 10 or 1850. 

Dec£BE dated 28th March 1850, Page 14 M. V. 
5. The Court of Sudder Udalut remark that the Courts of this country 
being quite as much Courts of Equity as Courts of Law have always re- 
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cognized the right of a party to assign over a Bond for a valuable consi- 
deration, without requiring the obligee to be of necessity a party to the 
same, and they resolve to remand the suit for a rehearing by the Civil 
JudgCy who will, on a reconsideration of the record, pass such judgment 
on the merits of the case as he may deem just and proper. 



No. 61 OF 1847. 

Decree dated 1st July 1850, Page 27 M. V. 

Para 1. In the Original Suit the Plaintiff (Appellant) sought to re- 
cover from Defendant (Bespondent) Rupees 98,822-4-10 being principal 
and balance of Interest up to lotjj January 1838, the subsequent interest 
up to filing of action being foregone, due on a Mortgage Bond and agree- 
ment for Rupees 73,500 executed on the 6th Pungoony of Vizia, or 
17th March 1827, by the father of the Defendant, the late Vencatapermal 
Rajah, Bahadur, Zemindar of Cartvatenugger, in favor of the late Ven- 
catasa Naick, father of the Plaintiff. 

2. The particulars of the original transactions, together with the ex- 
toution of the documents A and B, on which the action is grounded, are 
described and admitted by the respective parties, as also are the facts of 
1 1 and subsequently 2 more Yillages having been made over by the De- 
fendant's father to the father of the Plaintiff, in order that by the usu- 
fruct the abovementioned obligations might be discharged. The Plain- 
tiff then shows that these Villages were enjoyed by his late fbther and 
by himself up to the 80th October, of Pusly 1838, when the Collector at- 
tached the YiUagesi on account of the succession of the Defendant, then 
a minor, to the Zemindary — that he (Plaintiff) made repeated appKca-- 
tions for the release of the Villages, and for the usufruct being restored 
to him, under the terms of his mortgage, which demand was nQt com- 
plied with until the 17th April 1831 ; that he then also made a demand 
for the entire collections, that had been realized by the Collector during 
the attachment, but this not being complied with, he sued the Collector 
and the Defendant for the amount. The Provincial Court of the Centre 
Division rejected hia^ daim^ leaving it open to him to file a Suit against 
the j^resent I)efendant for the entire sum still due; against this award he 
had app^^ledi but the Decree of the Lower Court being confirmed by 
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the Court of Sudder Udalut, he had now sued the Defendant who re- 
sumed the Villages on the 16th January 1838 for the balance due with 
interest, as above stated and for the recovery of the same by the sale of 
the mortgaged Villages. 

8. The Civil Judge in passing his Decree observes that " the whole 
" question for decision is the interpretation to be placed on the provi- 
" sions of Section VIII, Regulation XXXIV of 1802, as there is no 
" doubt or dispute that the Haintiff enjoyed first 11 and then 13 Villages 
" included in the Defendant's Zemindary, and that their produce during 
" ten years was sufficient to discharge the principal of the bond with 
" legal interest, provided interest was allowed on the usufruct ;" an* 
after a long argument to shew why he considered that under the 'provi- 
sions of the Section above quoted counter interest should be allowed on 
the entire usufruct receipts, on those grounds considered the Bond with 
interest discharged and therefore dismissed the plaint ordering all costs 
to be paid by Plaintiff. 

15. In respect to the 2nd point* the Court of Sudder Udalut are 
• " TheiDtent and meaning "distinctly of opinion that the Civil Judge has 
uotlni whfr^co^rf mistaken the intent and meaning of Sections 
interest on the u8ufrnctcoiJec- I V and VHI, Regulation XXXIV of 1802. In 
8ion8*of Ser^vill^ iUgi" the first place as regards the question whether 
t^he Ha °ndenf "^ credited to the entire amount paid as interest on a Bond, 
can^ when the Bond comes to be litigated in 
Court, be considered as a part of the interest to which Section IV applies 
— and next in regard to Section VIII, which he supposes to authorize the 
calculation of interest upon the entire receipts arising from a usufruct mort- 
gage. The Court of Sudder Udalut in Special Appeal Suit No. 18 of 1848 
laid down as their interpretation of the provisions of Section IV Regulation 
XXXrV of 1802 that a sum equal to principal is recoverable as interest, 
exclusive of payments made, and with respect to Section VIII, they are 
of opinion that in usufruct mortgages, where the receipts do not ex- 
ceed the rate df interest enteted in the Bond, provided such is not 
in excess of the legal rate^ those reedpt^ must be calculated as sim- 
ple curtent'lnterest, and which catmot ht cdttsidered as accumulating 
with compound interest towatds the liqtridation of the principal debt ; 
and further, that it is only where the receipts exceed the legal interest 
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or the rate mutoaQy agreed upon^ that any liquidation of the original 
debt can take place. 

16. These two points being thus disposed of, the Court of Sudder 
Udalut consider with reference to their interpretation of the provisions 
of Sections IV and VIII of Regulation XXXIV of 1802 the account 
between the parlies to stand as follows : 

and do therefore reverse the Decree of the Lower Court, and award to 
the appellant to recover from the Bespondent the amount sued for being 
Bupees 93,822-4-10 with interest on the original debt from the date of 
'filing the Suit up to this date, (a) 

No. 23 OP 1849. 

Dacrke dated 29th August 1850. Pa4/e 61 M. F. 

1. The suit was laid at Company's fiupees 24^773 — 1 qrs. 79| 
reas. 

2. The particulars are thus stated by the Civil Judge — '* The Plain- 
tiff sues for the recovery of Jrd. share of the immoveable property, out- 
standing debts, and ready cash allotted to his mother, the 1st Defen- 
dant, on a division made of that left by his father, the deceased Bis 
Bam Misrayer, and estimated at Rupees 24,773-1 qrs. 79J reas as per 
list tendered with the plaint, upon his giving sufficient security to his 
mother, or to the Court, for paying her regularly the income of the said 
property for her maintenance, or for obliging her to give in an account 
of the property and furnish security so as to prevent its dissipation ; she 
possessing no authority, during her life time, to alienate the property set 
apart for her maintenance ; having merely a life interest therein ; and 
which is to descend to him and to his brothers, the 2nd and 3rd Defen- 
dants, in equal shares, upon her demise.^^ 

3. " In her answer, which Plaintiff declares to have been fraudulent- 
ly entered in her name, 1st Defendant admits that, of the property, which 
fell to her share, estimated at Bs. 88,096-l-68i, she, of her own accord, 
gave a portion to the 3rd Defendant and the remaining portion (gold and 
silver ornaments excepted), estimated at Eupees 46,086-1-29, to the 2nd 

(a) U$nry Laws, repealed by Act XXFIII of 1855. 
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Defendant^ on condition that he should realize][the recoverable outstand- 
ing debts and support her therewith until her demise ; and further states 
that Plaintiff has no right whatever to the property falling to her share/' 

4. The 2nd Defendant supported the Ist Defendant's answer and 
observed that the Plaintiff, if he had any objection to the 1st Defendant 
disposing of her property in the way she did, ought to have urged the 
same at the time she did so, and when the deed conveying the property 
was registered. 

5. The 5th Defendant admitted having bought from the 1st Defen- 
dant a Bankshall No. 30 for Rupees 2,000. 

7. The Civil Judge in recording his judgment says, " on reference 
to the Probate of the late Bis Ram Misrayer's will, produced and subse- 
quently filed agreeably to its instructions by 2nd Defendant's Vakeel, 
it finds that Plaintiff and 1st to 3rd Defendants are therein declared '* to 
be the only heirs to his estates and that no other person shall have any 
right whatever to them." Provision is likewise made for a division of 
the said property in the event of any disagreement arising among the 
four heirs abovementioned — but no prohibition of any kind is to be 
found as to the disposal of their respective shares. As however Plaintiff 
so strongly urges that any such alienation by 1st Defendant is contrary 
to the Dhurmasaster and the usage of their caste, the Court submitted to 
the Pundits of the Sudder TJdalut '' whether according to the Hindoo Law 
she was at liberty to dispose ad libitum of her share, either during her 
life-time or at her death, or whether such must descend to her sons in 
equal proportions at her demise," In their reply which they support by 
texts from different authorities it is stated that " she is competent to 
enjoy and dispose ad libitum of the personal property and the yearly pro- 
duce of the real estate ; she cannot however alienate the immoveable 
property by sale, gift or otherwise. After her death, her sons shall 
divide in equal proportions the real estate and such portion of the per- 
sonal property as may remain after what she expended." 

8, The Civil Judge on the above exposition of the Law non-suited 
the Plaintiff, as respects his claim to the personal property, but declared 
that the sale of the mortgage right of the land Nos. 20 and 81 to the 4th 
Defendant, which was admitted, and the Bankshall to the 5th Defend- 
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ant was null and void. He assessed the parties with their respective 
costs. 

9. From this decision the 2nd Defendant appealed, stating among 
other objections, that the question of the CJivil Judge had not been fully 
and clearly put to the Law OfiBicers of the Court, inasmuch as the dis- 
agreement existing between the PlaintiflF and the 1st Defendant had not 
been mentioned, and that, had it been so, their reply would have been dif- 
ferent. The Appellant further objected to being saddled with the costs oL 
that portion of the Suit which he had successfully defended. 

10. The Court of Sudder Udalut propounded a further question to 
the Pundits, viz. whether the division of a female of her property ad liM- 
turn among her sons, who were on good terms with her, to the exclusion 
of another son, who had quarreled with her, was home out by law, and 
their reply was precisely similar to their former one, that a widow had no 
power over real property, which at her decease must descend to her sons 
in equal proportions. 

1 1 . The Court of Sudder Udalut therefore, af&rm the decision of the 
Civil Judge, but are of opinion that the costs incurred in the Lower Court 
must be borne by the parties cast, in proportion to the amount awarded 
and disallowed. The same is accordingly ordered. 



No. 29 OP 1850. 

Decree dated 29th August 1850. Page&h M. T. 

13. The Court of Sudder Udalut deem it proper to observe that tlje 
Regulation cited as one of the grounds of non-suit does not apply to the 
case ; the Regulation in question (IV of 1831) refers to grants of money 
or land revenue conferred by the Grovemment ; whereas this Suit was insti- 
tuted for the recovery of lands held from the Jaghiredar of Arnee, to the 
right of occupancy of which the PlaintifEs lay claim. 

No. 62 OF 1847. 

Decree dated 28th Sept. 1850. Page 74 M. V, 
1. This suit was originally brought by the Plaintiffs (Special Res- 
pondents,) for the recovery from the Defendants of Fanams 108 on ac- 
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count of Patom, and Fanams 1,418 the value of Gold ornaments, and 
Brass Utensils, &c., and possession of fields and Parambas yielding 
annually Panams 515i, a house valued at 150 Panams, and 7 slaves 
valued at 350 Panams. 

2. The Plaintiffs claimed the said property, as being the next heirs 
of their relation '* Manoo Putter^' who died issueless in, f^^, leaving 
a widow '* Soopoo Ammiar,'' who inherited the same from him and 
died in .,^3^^.^^ the members of the family to which he belonged (Bra- 
mius) having divided their property many years ago on the ground that 
according to Hindoo Law, the said property should revert to them, 
the said widow having had only a life interest therein. 

3. The Defendants who admitted the relationship as stated in the 
Plaint, contended that *^ Soopoo Ammiar,'' having, as Manoo Putter's 
widow, lawfully inherited his property, had a right to the absolute dis- 
posal of it, and had accordingly, just before her death, made a division 
thereof, assigning in gift certain of the lands &c.j to the 13th Defendant, 
grandson of her niece the 1st Defendant, for the expenses of his marriage, 
other lands to 'Pagodas for charitable purposes, and other lands, Brass 
Utensils, &c, to her nieces, the 1st and 2nd Defendants, &c. &c. 

4. The Plaintiffs filed an agreement (Document No. 1) alleged to have 
been executed to them by the widow in ff|xj promising not to make 
away with the propejrty, which was to revert to them on her death* 

5. The Defendants produced several Documents, being a Will and 
Deeds of gift, disposing of the property as above mentioned. 

6. Both parties denied the genuineness of the Documents filed by 
their opponents. 

7. The District Moonsiff who tried the Original Suit decided generally 
in favor of the Plaintiffs on the ground urged by the latter in support 
of their claim ; be moreover, declared that Defendants' Documents were 
not satisfactorily ['proved, and did not appear to be genuine; but that 
Plaintiffs' Document No. I was fully proved. He however, stated that 
fresh Suits must be brought for some of the mortgaged property. 

8. Two appeals were preferred against the above decision, one by the 
ISth and Wth Defendants, and the other by the Ist Defendant and the 
33nd Defendant^ heir of the Snd Defendant, deceased. 
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9. The Subordinate Judge in appeal was of opinion that the Moon- 
sifPs decision was substantially correct, but that he had weakened Plain- 
tiff's cause by attempting to shew that his Document (No. 1) was valid, 
whilst Defendants' Documents were forgeries ; neither of which deduc- 
tions appeared to him (Subordinate Judge) to be supported by the 
proceedings ; that however the main point to determine, was^ whether or 
not, according to Hindoo Law, the widow of a member of a divided fa- 
mily could bequeath the property inherited from her husband to others 
than his heirs ; that the MoonsifPs opinion on this point was supported 
by MacNaughton on Hindoo Law, as laid down by the Bengal Pundits, 
and acknowledged by the Court of Sudder Dewany Udalut in Calcutta in 
certain Decrees quoted in that work ; that Colebrooke on Hindoo Law 
was to the -same effect ; and that the Pundit of the Court of Sudder Uda- 
lut, to whom he had referred the question, had replied that according to 
the Hindu Law Books, Smrootichendrika, &c., a widow belonging to a 
divided family cannot give or will away her late husband's estate for other 
than religious purposes ; and he further defines these purposes to be gifts 
made by a widow in favor of good Bramins on the occasion of her hus- 
band's Sradhas, and other rites prescribed by the sacred code, or on the 
holy occasion of the Sun's or Moon's Eclipse ; or in holy places in view 
to her husband's attainment of celestial bliss ; but that gifts for the ex- 
press purpose of defraying the expenses of the marriage of her own re- 
lations cannot be considered valid. 

10. He therefore confirmed the Moonsiff's Decree, and dismissed the 
appeals, but without costs, on account of the misconduct of the Plaintiffs. 

11. The 1 3th and 14th Defendants presented a Special Appeal against 
the above Decree, contending that the widow of a divided Bramin, who 
died childless, is not only entitled to inherit the whole of his property, 
but has a right to dispose of it in whatever way she pleases ; that such 
was the answer given by the Pundit Sudder Ameen of the Civil Court, to 
whom the Subordinate Judge referred the question, although the appeal 
Decree makes no allusion to it; and that several Suits (which they quote) 
were decided by the late Zillah Court and the Civil Court in accordance 
with the same opinion, especially as regards gifts for marraige and other 
charitable purposes. They further submitted that, as the above opinion, 
and that stated in the appeal Decree to have been given by the Pundit 
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of the Sadder Udalat^ are contradictory^ the question should be once 
more put to the hitter, particularly as the customs and usages which pre- 
vail among the Mahiyalim Bramins diSex from those observed by other 
Bramins, and the Law which holds good in Bengal does not apply to the 
country in which they (Special Appellants) reside. 

12. The Court of Sadder Udalut found on referring to Sir Thomas 
Strange's work on Hindu Law (Vol. I. p. 218) that *' although accord- 
" ing to most texts, a widow has no absolute authority over immoveable 
^' property inherited from her husband, and cannot dispose of it without 
*' the consent of the next heirs, i. e. of her husband, yet according to * Mi- 
.*' tacshara^ (the text quoted by the Special Appellants) said to be para- 
'' mount in the territories of the Madras Government, such property is 
'' transmissible to hfa own heirs, being classed as part of her ^ Streedha- 
" nam' or Marriage portion/' They therefore admitted a Special Appeal 
with the view to ascertain by a further reference to their Law Officers 
what the Law on the subject really is. 

13. The following questions were accordingly put to the Pandit of 
the Court of Sudder Udalut, and the following answers obtained :•— 

Has the widow of a member of a divided H indu family the power to as- 
sign or transfer in gift, or to bequeath by Will, the immoveable property 
inherited from her husband to her own Aeirs, to the prejudice of those 
of her husband ? 

Answer. 

The widow referred to in the question cannot give away the real pro- 
perty as stated in it, it being incompetent for her, according to the Hin- 
du Law Book ^* Yijnanaswareyen,'' &c., to dispose of the said property 
at her pleasure. 

Questions. 

Referring to the former question, does the same Law apply with regard 
to personal or moveable property, such as Gold and Silver Ornaments, 
Brass Utensils, &c., or has the widow power to dispose of it at her 
))leasure, or for any particular purpose ? 

And does the same Law apply equally to Hindu families in all parts 

of India or not ? 

3 
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Answbk. 

The Law expounded in oar answer of Ae 2dih Ultimo, does not ap^y 
to personal or moveable poperty ; as from the Law Book " Yijnanasware* 
yen" and the Books entitled '* Madhaveyen/' " Seraswateveelassem/' &e. 
(which are consistent with the first mentioned aathcnrity), it is concla* 
sive that a widow has pow,er to consume at her pleasure^ not the immove- 
able property, but the moveable property inherited by her from her 
husband, 

2, The widow has power to dispose of her husband's personal pro- 
party inherited by her, at her j^easure. 

8. The Law expoutid^d in para 1 applies only to the five kinds of 
Dr^^vedils who adhere to the aforesaid legal authorities, and to the other 
classes who are guided by them in their several practices, but not to 
Gk>wdad, who act according to the Law Boc^ " Jimata Yihin&," or to 
the other classes, whose practices are regulated by them. 

14. On referring to the answers given by the Pundit of this Court 
to the questions put to Um by the Subordinate Judge it appears that 
he therein further dedared that the gift by a widow for religious 
purposes of a portion of the land inherited from her husband, provided 
that portion be but small, would be valid, although disapproved of by 
her husband's Cousins. 

15. The above opinions are somewhat confiicting, but it appears to 
be generally established that the widow of a divided Hindu family has 
no power to alienate the immoveable property inherited by her from her 
husband, except perhaps a small portion thereof, for religious purposes 
alone, as defined in the answer of the Pundit, but that she has absolute 
authority over the personal or moveable property inherited by her from 
her husband, to consume or dispose of it at her pleasure. 

1 6. Under these circumstances the Court of Sudder Udalut resolve to 
confirm the Decrees of the Lower Courts with the exception of that part 
in which the 1st and 32d Defendants are adjudged to give up to 
the Plaintiffs certain Utensils (in No. 18) or the price thereof Ru- 
pees 20, which they reverse, costs on which amount are to be paid by 
the Plaintiffs. Tlie Special Appellants to bear all costs in the Spedal Ap- 
peal Suit. 
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No. 89 OF 1850. 
Decree dated 31st October 1850. Page 93 M. V. 

1. The Origiiial Suit was ii^tUntecl by the Special Appellants to es- 
tablisb their right to the office of Pharmakarta of the Pagoda of Yen* 
cat^saperoomal in the Village of Teeroomacoodul with the emoluments 
titereto pertaiiung^ estimated ^t the annual sum of Rupees 228-14-0. 

2. It was all^^ in the Plaint that the office in question bad been 
keld in hereditary succes^on by lat PbiirfifiPs ancestors^ and that 2nd 
Plaintiff's ancestors had been the Gomastahs of the former ; that the 
office was so held up to the year 1836, in which 2nd Plaintiff's brother 
having suddenly died and 2d Plaintiff being at that time up-country, and 
Ist Plaintiff being resident at Sholangur, the defendants were enabled 
to league together and usurp t&e office, putting the 5th Defendant in 
charge, and the 6th Defendant as his Gomastah. That some time after 
Plaintiffs having returned to the Village claimed the restoration of the 
office, whien their right to it was recognized by the Defendants, who pro- 
mised to give possession but subsequently failed to do so. It was fur- 
ther alleged by Plaintiffs that in the year 1 846, they from their own 
means provided all the necessary expenses for the Pagoda, and they 
claimed therefore, to recover Rupees 228-14-0 as that year's income. 

S. The Defendants in th^r answ^ denied the truth of Plaint in toto. 
They contended that they, with the exception of the 3d Defendant^ 
were, as the Meerasseedars of the Village;, solely entitled to the ma- 
nagement of their Pagoda, and had held it Iropi time immemorial ; that 
the right of appointing Dharmakartas to the Pagoda was vested in them, 
and that they had exercised that right in favor of many individuals, 2d 
Plaintiff's father " Eagavacharry," and his elder brother " Teeroovenga- 
dacharry," having been among that number. They admitted that ist 
Plaintiff's father was hereditary 1st Teertum of the Pagoda, and that 
2nd Plaintiff's family had been employed as his Gomastahs in that office, 
but they denied that he had any right to the office of Dharmakarta or to 
appoint Gomastahs to it. 

4, The Principal Sudder Ameen gave judgment in favor of the De- 
fdndants, as he considered that according to the Plaintiffs' own showing, 
it was manifest that they, the Defendants, Iwdexiercised the right of no- 
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minating Dhannakartas to the Pagoda for the last 13 years, and that, 
consequently the action was barred by the Statute of Limitation. 

5. The Principal Sudder Ameen was moreover of opinion that no 
proof whatever had been adduced to show that Ist Plaintiff's family had 
lineally held the office in question, — ^but on the contrary it was expressly 
stated, in a Takeed issued by the Collector of the District, under date 
the 23d December 1824, on an application made by Doddacharryar for 
permission to appoint Bagavacharryar's son to succeed that individual 
as his Gomastah for the office of Dharmakarta, that those individuals had 
nothing to do with the office of Dharmakarta* 

6. The Plaintiffs dissatisfied with the Decree of the Principal Sudder 
Ameen appealed to the Civil Judge, contending generally that the appre- 
ciation of the evidence oral and documentary by the Principal Sudder 
Ameen was incorrect, and arguing that a^ Teeroovengadacharry must be 
held to have succeeded bis father Bagavacharryar as Doddacharryar's 
Gtomastahy the possession by 1st Plaintiff's family must therefore beheld 
to extend to 1836 ; thus excluding the operation of the Law of Limita- 
tion as a bar to their Suit. 

7v The Civil Judge concurred with the Principal Sudder Ameen in 
deeming the Plaintiffs (Appellants) to have failed in establishing their 
plea that the office of D h a r makarta to the Pagoda in question was their 
hereditary right, and being also of opinion that their allegation, that they 
had provided the usual daily expenses of the Pagoda in the year 1846, 
was wholly untrue, the Civil Judge confirmed the decision of the Princi- 
pal Sudder Ameen, and dismissed the Appeal with all costs. 

8. Prom the foregoing Decree of the Civil Judge, the Appellants pre- 
sented an application for the admission of a Special Appeal, urging iu 
support thereof amongst other grounds — ^thatthe Decree of the Principal 
Sudder Ameen admitting the right of the Special Appellants to the office 
of Dharmakarta, but repudiating their claim to it on the plea that the ac- 
tion was barred by the Statute of Limitation, is erroneous, inasmuch as the 
brother of the 2d (Special Appellant) held the office as the Gomastah of 
the 1st up to the year 1836, as appears by the Tahsildar's Letter marked 
J. now on the file of the Sudder Udalut ; that the Civil Judge's remark, 
that there was no sufficient evidence to show satisfactorily that the first Spe- 
cial Appellant/s ancestor held the disputed office previous to 1817, is also 
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erroneous, inasmuch as the Principal Sudder Ameen admits in his Decree 
that the Ancestors of the 1st Special Appellant held it by lineal succession 
from 1787 to 1824; which fact is further corroborated by the inscription 
engraved on the altar of the Pagoda, as well as by sundry public docu- 
ments and the evidence filed in this Appeal. 

9. The Court of Sudder Udalut admitted a Special Appeal on the 
ground that the Civil Judge had omitted to take evidence in respect to 
the allegation set forth by the Appellants in their detailed Petition of 
Appeal, to the effect that the altar of the Pagoda in question bears an in- 
scription setting forth the hereditary right of the 1st Appellant's family 
to the disputed office — and that the Decree of the Principal Sudder 
Ameen deciding that the action was barred by the Statute of Limita- 
tion is founded on error. 

Para 10. From a perusal of the Decrees of the Lower Courts the 
Court of Sudder Udalut consider it to be established beyond doubt that 
previous to the Pagoda having fallen under the management of the Col- 
lector^ the ancestors of the Special Appellant were recognized as its 
Dharmakartas, and although it appears, that during that officer's ma- 
nagement of the institution various parties were from time to time en- 
trusted by him with the duties appertaining to the disputed office, and 
thus continued up to the year 1836, when the usurpation by the Defen- 
dant is alleged to have taken place, the Court of Sudder Udalut are of opi- 
nion that the acts done by the Collector during the period of his manage- 
ment or control cannot be viewed as negativing any hereditary right 
which the Special Appellants may be proved to possess, or as precluding 
them from seeking by a Civil action to establish those rights, which are 
now withheld from them by the Defendant, irrespective of the Collector 
who has ceased to interfere directly in the affairs of the Pagoda. Under 
this view of the case, the Court are of opinion that the right of action 
must be calculated from the year 1836, and not from 1824, as assumed 
by the Lower Courts. 

No. 44 OF 1848. 

Deckee dated 18th November 1850. "Page 103 M. V. 
1. The Original Suit was instituted by the Plaintiff " Veerabuddra 
Chitty*' for the recovery from the Defendants of a loan of Rupees 125, 
with interest due thereon Rupees 105 — total Rupees 230. 
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5. Tlie District Moonsiif awarded to the Plaintiff the sum sued for 
to be paid by both the Defendants with costs. 

6. The Defendants appealed, alleging that the delaj in the payment 
was owing to the PlaintiflTs own fault, w!io had allowed the debt to run 
on in order to gain additional Interest — ^and that 1st Defendant was 
prepared long ago to pay the amount of the Bond, if demand had been 
duly made — and that at all events 1st Defendant only is liable. 

7. The Subordinate Judge in his first Decree, observed that it was 
evidently the intention of the Bond that the debt should be paid in a few 
months, — and as it did not appear that the Plaintiff had pressed for pay- 
ment till a short time before the institution of the Suit, although the 
parties live near to one another, there was reason to believe that 1st De- 
fendant's statement as to the avaricious motives of the Plaintiff was well 
founded. 

8. He therefore modified tlie Decree of the District Moonsiff, and 
adjudged the 1st Defendant alone to pay to Plaintiff the sum of Rupees 
140 (being tlie Principal with one year's Interest) with costs upon that 
amount both in Original and Appeal— exonerating the 2d Defendant from 
all liability. 

9. A Special Appeal was presented to the Court of Sudder Udalut hy 
the Plaintiff objecting to the dhove Decree^ on the ground tliat the Subor* 
dinate Judge had failed to examine the witnesses whom, be had declared, 
he was ready to produce to prove tliat be had made several demands for 
payment of the loan« 

10« On thk ground, and, because, even admitting that no demand 
was made, the disallowance of the legal interest stipulated in the Docu- 
ment, was dearly contrary to judiciid precedent, the Court of bidder 
Udidut admitted a Special Appeal, and remanded the Suit to the Lover 
Court in order that the said witnesses mi^t be examined, and a fresh 
judgment passed. 

11. In his revised Decree, the Subordinate Judge observed that hav- 
ing reconsidered the case, together with the evidence since adduced by the 
heirs of the Eespondent (who3iad died in the iBterim)^ he was still of opi- 
nion that the amount awarded by the District Moonsiff was excessive, 
and much more than he (Respondent) could justly be considered entitled 
considering the terms of the B ond— that evm admitting him to have 
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acted ill good faith^ he was to blame in omitting either to press for pay- 
ment^ or obtain some written acknowledgment from the Appellants dur- 
ing tlie long period theft elapsed from the execution of the Document in 
1838 to the filing of the Suit in 1845 — that only one of the witnesses 
stated that any demand was made until recently, and that was in 1842 or 
1843 — ^that, moreover, it was shewn by the evidence of one witness, who 
appeared to be on friendly terms with both parties, that an attempt at 
mediation was made about 2 mouths before the filing of the Suit, when he 
(witness) arranged that Appellant should pay Rupees 50 on account of 
Interest in addition to the Principal sum — to which however the Bespon- 
dent would not agree. 

18. The Subordinate Judge therefore adjudged to the heirs of Res- 
pondent the sum of Rupees 125, with Interest Rs. 50— total Rupees 175— 
to be paid by the Appellant (1st Defendant in Original Suit).— Costs of 
Suit in both actions to be defrayed by the respective parties, as the subse- 
quent litigation had probably resulted from Respondent's refusal to accept 
the abovementioned composition. 

14. A Special Appeal was admitted, as it appeared to th6 Court that 
the plea set up by the 1st Defendant (Special Respondent) against 
the payment of the full legal Interest stipulated for in the Bond, 
was preposterous and utterly inadmissible — and that, therefore, the 
Decree of the Subordinate Judge disallowing a portion of the Interest 
claimed and costs of Suit, was obviously erroneous and contrary to judi- 
cial practice and precedent. 

16. The Court of Sudder Udalut being of opinion that the Special 
Appellants (heirs of the Original Plaintiff,) are fully entitled to be paid 
legal Interest, as stipulated for in the Bond (No. 8) executed by the Ist 
Defendant, resolve, in modification of the Subordinate Judge's Decree, to 
adjudge the 1st Special Respondent (1st Defendant in Original Suit) to 
pay to the Special Appellants the sum sued for, together with further Inter- 
est, at the same rate, up to the date of execution — with all costs of Suit. 



No. 14 OP 1849. 

Decree dated ITth December 1850. Pa^elldM. F. 
1. In the Original Suit, the S])ecial Appellants (Plaintiffs) sought to 
recovef possession of certain lauds cultivated by the Respondents (De- 
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fendants) on Puttahs issued by the Sub Collector of the District, in the 
names of the Ist, 2d, 3d, 4th, and 5th, Bespondents ; and of Rupees 
8-14-0 the balance of Sawmy Bhogum, or proprietor's rent, due on the 
said Malgoozary lands, on an agreement executed in the Special Appel- 
lants' favor. 

2. The Pundit Suddcr Ameen doubting the validity of that agree- 
meut, and considering that the fact of the Village being Adakerry, or 
divided, was not established, and consequently that the particular lands 
sued for did not belong specially to the Special Appellants, and more- 
over had, after having been left uncultivated for a long period, been gi- 
ven on Puttah by the Government Officers to the Eespoudents to culti- 
vate, non-suited the Special Appellants with all costs. — From this deci- 
sion an Appeal was preferred, but the Civil Judge confirmed the Origi- 
nal award, stating the grounds of his decision as follows. That although 
the Respondents had executed the Sawmy Bhogum agreement, their 
right to occupy the lands was not affected thereby, as they had been com- 
pelled to execute that agreement, or give up the land, on the cultiva- 
tion of which they had spent so much time and capital. That the lands 
of the Village are Sirkar, as distinguished from those the Government 
have alienated, and that the Sirkar lands have been from time immemorial 
the absolute property of Government, and were disposable of at their 
pleasure ; and that any right or interest of private individuals therein 
must originate with Government, from whom only it could be derived. 
It was therefore for the Appellants to shew that they possessed such 
rights, and so derived, as would debar the Officers of Government from 
making such arrangements as might be necessary for the realiza- 
tion of the land Revenue. Having thus asserted certain data under 
which he denies all Meerassee rights in lands, the Civil Judge proceeds 
to lay down that it was competent for the Officers of Government to 
grant the Puttahs of which the Special Appellants complain, and to 
authorize the occupation of the lands by the Respondents, they having 
been allowed to remain waste for a lengthened period, during which the 
Petitioners had altogether omitted to exercise the exclusive interests now 
claimed therein by them, and therefore the Civil Judge confirmed tlie 
award, of the Puudit Sudder Ameen. 

3. Against this award a petition for the admission of a Special Appeal 
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liaving been presented, was, on consideration, complied with on the 
grounds that the Decrees of the Lower Courts in this matter, which set 
aside the rights of the Special Appellants to lands which appear to have 
been held by them upon Meerassee tenure, and in the face of an agree- 
ment executed by the Bespondents, in which the Petitioners, were ac- 
knowledged to be the Meerasseedars of the lands sued for, are opposed to 
Law and usage. 

6. The Court of Sudder Udalut are of opinion that it is established 
that tlie Village of Echoor, in which the disputed lands are situated, is 
an Agraharuro, the lands of which have been for many years divided 
amongst the shareholders ; and that the lands in dispute formed a por- 
tion of those which fell to the ancestors of the Special Appellants. The 
Court also consider the Swamy Bhogum document to be a genuine one, 
executed by the 1st Respondent. 

7. The Court of Sudder Udalut are also further of opinion that the law 
as laid down by the Civil Judge, relative to the Government Officers 
having authority unreservedly to dispose of any lands situated in a Mee- 
rftssee Village that may be left waste for a period of years, is erroneous, no 
sudi right being claimed by the GovCTument by whom the prescriptive 
rights and privileges of the Meerasseedars are upheld. On these grounds 
the Court of Sudder Udalut reverse the Decrees (rf the Lower Courts, and 
award that the Special Appellants do recover, under their Swamy Bhogum 
deed, possession of the lands sued for, and the sum of Rupees 3-14-0 
claimed. The Special Respondents to pay all costs incurred. 

No. 27 OF 1860. 

Decree dated 23rd Decembee 1850. Fage 124 Jf. V, 

1, The Original Suit was instituted for the recovery from the Defen- 
dants, four in number, of the sum of Rupees 1,01)0-5-9— the amount of 
principal and interest alleged to be still due on two Bonds executed in the 
Plaintiffs favor by the 1st Defendant, for the sum of Rupees 825, and 
Rupees 500 respectively, the purchase money of two wheeled conveyances. 

2. The 2nd, 3rd and 4th Defendants were included in the Suit, the 
former as the undivided brother, and the two latter as the undivided Cou- 
sins of the 1st Defendant. 

3 
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3. The 3rd Defaiidaiit done defended the Suit; the Ist, 2nd, and 4th 
Defendants Iiaving allowed the case to be tried exparte. 

4. In his answer the 3rd Defendant denied all knowledge of the 
transaction, upon which the Suit was founded, and urged that the family 
was a divided one. 

5. The Subordinate Ju^lge considering the execution of the bonds 
upon which the Suit was founded, to have been clearly proved, and being 
of opinion that the 3rd Defendant had failed to establish the alleged di- 
vision of the family, awarded to the Plaintiff the sum sued for, with inter- 
est up to the date of the Decree, adjudging the four Defendants to be 
equally answerable for tlie amount, as members of an undivided family. 

6. Tlie 3rd Defendant appealed, but the CivilJudge concurring with 
the Subordinate Judge in liis appreciation of the evidence adduced, and 
in liis view of the Law of the case, confirmed the Original Decree. 

7. A Special Appeal was, on the application of the Srd Defendant and 
Appellamt, admitted by the Court of Sudder Udalut on the ground that 
it was opposed to the principles of the Hindoo Law» and was repugnant to 
justice, that all the members of an undivided family should be held res- 
])onsible for every debt incurred by any one member of it, without refer- 
ence to the nature of tlie transaction, or whether the debt was incurred for 
tJie private' purposes of the individual by whom it was contracted, or for 
tiie united interests of all the members of tlie family. 

9. The Court of Sudder Udalut submitted the following question for 
the opinion of their Law officers. 

*' A member of an undivided family buys certain articles for his sole 
and private use and gratification, and executes, without the knowledge of 
his coparceners, bonds promising to pay the value of the articles. Are 
his brother and paternal cousins jointly answerable for the payment of 
the bonds r' 

10 To which question the Pundits gave tho following reply. 

'* The brother and other coparceners of the debtor referred to in the ques- 
tion, aranot jointly answerable with him for the payment of the debts he 
had contracted for his own use, and not for the benefit of the family. " 
11. In accordance therefore with the above exposition of Hindoo Law, 
the Court of Sudder Udalut resolve to remand the Suit for further iu- 
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vestigation, as the record fails to sh5w that the debt incurred was for the 
benefit of the family, of which in the opinion of the Lower Courts, the 
original 1st Defendant is an undivided member. 

1851^ 



No. 5 OF 1851. 

Decree DAthD 30th January 1851. Pa^e 3 M. V. 

1 . This Suit was instituted to establish the right of the Plaintiff and 
his minor brothers to receive from the Mootahdar of Taudamputty Pot- 
tahs for 3 lots of land and a Tamarind Tree, all valued at 60 Rupees, 
and to account to the Mootahdar for the rent of the same from the year 
18*3-4 or Rupees 56-5-7. 

2. The Plaintiff alleged that the Defendant, his paternal uncle, by 
formal deed of gift on the 5th October 1840 gave the said land and 
other property to himself and his brothers. He urged that, as the 
Defendant had no male issue, and as possession was immediately given, 
the gift could not be revoked, and he explained that the Defendant, in 
whose name the Puttah continued to be issued, had induced the Moo- 
tahdar to refuse to receive the rent for the year in question from him 
(PlwntifF) and to file a Suit against the Defendant for the arrears. 

3. The Defendant admitted the execution of the deed of gift, but 
alleged that he executed it when about to proceed on pilgrimage \o 
Ramdsserum, in order that his creditors might be paid, and his property 
duly preserved. 

4. The District Moonsiff having passed Judgment in the PlaintifTs 
favor, the Suit was remanded by the Civil Judge in order that farther 
evidence might De received on the part of the Defendant, who then urged 
that a son had been recently born to him, and that consequently the 
deed of gift could no longer be of any force or effect. 

5. The District Moonsiff in his revised Decree awarded to the Plain- 
tiff all that he had claimed, and this Decree was confirmed in Appeal by 
the Subordinate Judge, 

G. Upon this the Defendant presented an application for the admis- 
sion of a Special Appeal, urging that the property specified in the deed 
of gift had never been out of his own possession — that by the subsequent 
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birth of 2 sons the gift had been ntdlified— -tliat if the gift were held 
good his creditors would be defrauded, and that the property had been 
undervalued in the Plaint. 

7. This application was rejected by the Court of Sudder Udalut. 

8. On the presentation of a Petition for a review of the order reject- 
ing the above application, the Court of Sudder Udalut submitted for 
the opinion of the Hindoo Law Officers the question " whether the birth 
of sons after the execution of the Bond (No 10) giving the property of 
the Defendant to tbe Plaintiff rendered the gift invalid or not," and 
their reply was to the ejffect, tliat " the Defendant had not the power to 
dispose of all his property so long as he was able to beget childreni 
but that he might alienate a small portion of the same, if by so doing 
he did not deprive his issue then born, or that might be born to him, 
of the means of support." 

9. With reference to this exposition of the Law the Court of Sud- 
der Udalut admitted a Special Appeal, on the ground that the Decrees 
of the lower Courts were defective, and that the opinion of the Law 
Officers as to the validity of the gift had not been obtained. 

10. The Court of Sudder Udalut observe that the Decrees of the 
lower Courts are not sufficiently clear and specific as to the point, whe^ 
ther the whole or a portion only, of the property of the Defendant was 
included in the Document No. 10, to enable the Court to dispose of the 
question involved in this Suit. 

11. The Court of Sudder Udalut also remark that the course laid 
down by Section XVII, Regulation III of 1802, which ought never 
to be omitted, was not followed either by the District Moonsiff or the Act- 
ing Subordinate Judge* 

12. The Court of Sudder Udalut therefore resolve to remand the 
Suit back to the District Moonsiff for disposal, with reference to the 
above observations. 

No. 11 OF 185J. 

Decree dated 3d March 1851. Page 7 -Jf. V. 

11. The Court of Sudder Udalut deem it also necessary to direct 
that in future the Assistant Judge will abstain from disposing of two 
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Appeals, not strictly crosa Appeals, in one Decree. This course has kd to 
much confosicmin this caae, and is calculated to complicate the question 
at issue and mialead the superior Court. 

12. The Court further observe that, when the merits of more than one 
Deed come to be discussed in a Decree, it is desirable that such Deed 
should be distinguished by a number or letter, and referred to according- 
ly. In tlie Suit under consideration there are two Deeds of Sale and one 
Mortgage Deed, and these are so mixed up in the Assistant Judge's deci- 
sion that it is difficult to distinguish one from the other. 



No. 43 OP 1850. 

DscREE DA.TBD 31sT March 1851. Page 32 U. V. 

1. This Suit was laid for the recovery of 258 Bupees, the market 
value of 14 Candies of Faddy, due under a Bond executed by the 1st 
Defendant on the 30th June 1836. 

2. It was admitted that the Bond sued on, which was for 200 Eupees 
and which stipulated that repayment should be made by 10 annual in- 
stalments of 2 Candies of Paddy, had been executed and the points at 
issue consequently were— 

Whether it had been liquidated in full, as stated by the 1st Defendant, 
or in part only, as asserted by the Plaintiff. 

And whether tlie 3d Defendant, the wife of the 1st Defendant, and his 
son, the 2d Defendant, who was stated to have been adopted by his ma- 
ternal grandfatlier, were, equally M'ith the 1st Defendant, liable. 

3. The Moofty Sudd^ Ameen held that a part only of the original 
debt had been liquidated, and that the 2d and 3d Defendants, though 
living apart from the Ist Defendant, had, by promising to satisfy the 
demand, and by frequent intercourse with the 1st Defendant, made them 
selves liable to the claim. 

4. He discredited the plea of adoption advanced by the 3d Defen- 
dant and consequently decreed tliat the Defendants should satisfy the 
Plainttff^s claim in full. 

5. The Civil Judge in appeal took the same view of the plea of 
adoption as the Moofty, but modified the Original Decree by adjudging 
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payment of Irds of the sum originaliy lent, or Bap^es 123-5-4 and sub- 
sequent interest, on the ground that it was admitted that ^rd of the 
Paddy stipulated in the Bond, viz., 20 Candies, had been delivered. 

6. Upon the application of the 2d and 3d Defendants the Court of 
Sudder Udalut admitted a Special Appeal to ascertain, by a reference to 
the Law Officers of the Court, if the awards of the Lower Courts, as they 
affected the 2d and 3d Defendants, were in accordance with Hindoo Law 
or not. 

8. The Court of Sudder Udsdut referred the following question to 
their Law Officers. 

'* A, the Husband of B and the Father of C executes a Bond, B and 
C are living away from A with B's parents ; no deed of separation or 
division of property has taken place, are B and C liable to be called up- 
on, jointly with A, to pay the debt contracted by A, A being at the time 
alive r 

Answer. 

*' The Hindoo Jjaw books "Vijnanaswareyum" &c. do not declare that 
the debt contracted by a person shall be discharged by his wife and son, 
while the said person is alive, is residing in his own village and is still 
capable of carrying on business." 

'* Consequently the wife and son of A referred to in the question are 
not liable to pay jointly with A the debt contracted by him, whilst he 
is alive.*' 

9 . As it is shown from the above answer that the Lower Courts, 
in finding the 2d and 3d Defendants liable with the 1st Defendant for 
the debt contracted by him, have mistaken the Law of the case, the Court 
of Sudder Udalut do hereby amend the said Decrees and declare the 1st 
Defendant alone answerable for the sum awarded. 

11. The Court of Sudder Udalut also desire to point out to the Lower 
Courts that it is necessary in all cases involving questions of Hindoo or 
Mahomedan Law to adhere strictly to the provisions of Section XVII 
Begulation III of 1802. 
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No. 15 OF 1851. 

Decreb dated 3rd April 1851. Fage 36 jl/. V. 

8. The Court of Sudder Udalut remark in the first instance, that the 
Defendant ia the Original Suit, who was served with a notice, died, it 
is alleged by the Appellant, before the District Moonsiff passed his Decree, 
and, if that allegation be true, it is obvious that tlie Moon^iifTs decision 
was irregular, as no supplemental Plaint was received from the Plaintiff, 
and no notice isssued to the deceased 'Defendant's heirs to defend the 
Suit. 

No. 61 OF 1849. 



Decree dated 14th April 1851. Page 48 Jf. V, 

1. The Special Respondent brought this Suit in the first instance 
against Special Appellant's father (4th Defendant) and four others for 
one Pungoo of land, and five years produce commencing from the year 
Vicary 1839-40. 

2. It appears that in the year 1835-36, Munmadah, the 1st Defen- 
dant, sold, as is asserted conditionally, to the 2d Defendant 1^ Pnngoo 

^for 132 Rupees, the alleged conditions being, that he (1st Defendant) 
was to get back his land after five years on payment of the principal ; 
that to this effect an agreement was to be executed,' for which purpose a 
stamp Cadjan was purchased ; but no such agreement was ever 
executed. 

3. At the expiration of the five years the 1st Defendant sold to Plain- 
tiff one Pungoo and mortgaged to him the other half Pungoo ; but the 2nd 
Defendant refused to resign the land until recourse was had to the Reve- 
nue authorities, when the parties came to an amicable arrangement, the 
2d Defendant receiving 140 Rupees from the 1st Defendant and giving 
up all claim to the land, which was confirnoed by the execution of 
Razeenamah before the Talisildar. No sooner, however, did the Plaintiff 
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proceed to take possession of his purchasei than the 4th Defendant ap- 
peared to oppose him, on the ground that he had sometime before pur- 
chased the land from the 2d Defendant for 190 Rupees, and the subject 
was again brought before the Bevenue authorities, on which occasion the 
2d Defendant deposed that the sale to the 4th Defendant was fictitious, 
and that lie luid not received the purchase money. 

4. The 1st Defendant admitted the Plaint, asserting that his land was 
only sold conditionally to the 2d Defendant, and, to shew that the sale 
for 182 Rupees could not have been absolute, he instances that the same 
quantity of land in the same' Village had been purchased for 250 
Rupees. 

6. The 4th Defendant (Special Appellant's father) contended that 
the Bill of Sale given by the 1st Defendant to the 2d Defendant was an 
absolute Bill of Sale, and that on this understanding he subsequently be- 
came the purchaser, and in proof of his position he shows that, while these 
lands were in possession of the 2d Defendant, they were attached in 
satisfaction of a Decree in favor of this Plaintiff against the 1st Defendant, 
and were released on proof of their having been sold to the 2d Defendant, 
and in further proof of his assertion he cites a deposition given by the 3d 
Defendant in which he denied ever having made any promise to the 1st 
Defendant to surrender the lands. 

fi. The 2d Defendant agrees with the 4th Defendant, and states in 
his answer that in Viasee of Sarvary 1 840, he executed to the 4th Defen- 
dant an agreement which was attested by the- 1st Defendant, to the effect* 
that the Meeras should be registered in the 4th Defendant's name. 

7. The Lower Courts were of opinion that the Bill of Sale executed by 
the 1st Defendant to the 2d Defendant must be received as a conditional 
one, and, consequently, that it was open to the 1st Defendant to redeem 
the lands within five years, and that the previous sale of them to the 4th 
Defendant by the 2d Defendant could not be allowed. The lands were 
therefore adjudged to the Plaintiff whose Bill of Sale was proved. 

8. The Civil Judge in his Decree observes, that the " record exhibits a 
lamentable want of good faith on the part of the 1st and 2nd Defendants, 
who, it is evident, have from the commencement been striving to over- 
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reach each other and the Plaiutiff, in which endeavour the 2nd Defendant 
has been assisted by his relation tlie 4th Defendant/' 

9. As to the non-executioii of the agreement, for which, it is shewn, a 
stamp Cadjan had been purcliased, the Civil Judge remarks, that, " it is 
true that mere intention cannot as a general rule be admitted as proof, 
more particularly when made in aid of a fraudulent motive, and, were 
it not that the Court's rejection of the conditional agreement on the part 
of the 2nd Defendant would legalize the sale to the Appellant to their 
benefit j^nd to the serious injury of the Respondent, the Court would be 
disposed to require more full and decided propf." 

10. \. Special Appeal was admitted, as it Appeared to the Court of 
Sudder Udalut that the Lower Courts, in rejecting a document admitted 
by all parties to tho Suit on the ground that it had been shewn to bear a 
meaning different from the terms in which it was engrossed, had gone 
contrary to the usual judicial precedents in such cases. 

12. The Court of Sudder Udalut on a careful consideration of the pro- 
ceedings held in this case are of opinion that the Decrees of the Lower 
Courts must be reversed. 

13. The Court of Sudder Udalut are not prepared to declare that the 
conclusions arrived at by the Lower Courts are incorrect ; but they are 
clearly of opinion, that, when a document has once been admitted before 
a Court by the party executing it, it is not safe or fitting for the Court 
on a future occasion to accept from the same party a plea urged in 
objection to the aforesaid document, and which plea, if true, could only 
have been withheld from the Court on the previous occasion to enable 
the party to effect a fraudulent purpose. 

14. In the present case, as shewn above, the land in dispute was re* 
leased from attachment on the ground that the Bill of Sale executed by 
the Ist to the 2nd Defendant was unconditional. Of this fact, which was 
not questioned at the time by the 1st Defendant, the Plaintiff (Special 
Respondent) must have been cognizant when he purchased the land from 
the 1st Defendant, inasmuch as the attachment was made at his in- 
stance, and under these circumstances the Court of Sudder Udalut con" 
sider that neither the 1 st Defendant nor the Plaintiff can now laok to 

the Courts for redress, 

4 

Digitized by VjOOQ IC 



-(> RULINGS OF THE [1851. 

No. 50 OP 1850. 

Deciike dated 17tii Apiul 1851. Page 59 3/. T. 
Vl. It is obvious that ia the nianagtiiKmt of charitable institutions, 
tlie heirs of the founders can have do legal right to interfere, unless 
under sonic special powers given to them by the founders ; and in the 
present case, a perusal of the record satisfies the Court that the Special 
ApjM'llants are deficient in this title. 

No. 45 OP 1850. 

Decree pated 3d July 1851. Pagelt HL J\ 

1. The merits of the case, as set forth in the Agent's decision, are, 
that the llespondent was upwards of 20 years in the Service of Api)ellant 
and of his lather ; that he was much trusted by the latter, and nominated 
his Dewan in October 1818. The late Zemindar dying in 18^5, the 
llespondent officiated in a like capacity in tbe household of his son, pre- 
sent Appellant. On the 25tli May l8l8 Respondent retired from ser- 
vice, having obtained a written surnmd from Appellant, which conveyed 
to hin\ a pansion of [2-Z Rupees a month for life, with other perquisites. 
Upon the 8th August 1819 payment was stopped, the Appellant in a 
written order giving as the reason, that Respondent had grossly abused 
Appellant's confidence before retiring from Office in the matter of a credi- 
tor, or claimant, upon Appellant's father's estate, one Ambasenker ; Res- 
pondent, dem ing any abuse of confidence, and repudiatuig the legal right of 
Appellant to recede from an engagement guaranteed by his seal and signa- 
ture, has, therefore, brought this action to enforce payment of the pension. 

5. To prove the Plaint three documents were filed. First. The sunnud 
by Appellant's father appointing Kespondent his Dewan. Second, the 
Puttah conferring a pension for hfe; and third, the order announcing that 
payment would be discontinued. The sunnud on which the Suit is based 
is here set out verbatim. 

" Puttah granted by Srcc Viziaramrauze Maharauze to Cookoodala 
Narrainappah." 

*' As you have long acted with zeal aiid fidelity in the affairs of my 
*' Circar, I, out of my favor, grant you a pension of Rupees 122 per 
'^ month, together with the fixed allowances heretofore annually disburs- 
'^ ed from my Circar, viz. Rupees 225 for cloth, Rupees 100 for the 
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'* Vausuntanavarathrum feast, and Rupees 100 for the Saradanavarathrum 
" feast. I shall pay these during your life. After your demise I shall 
'^ maintain your children, while they are well wishers to my Circar." 

10. In respect to the imputed unfaithfulness of tlic llespondent, and 
the alleged fact, that the llespondent knowiiigly allowed the individual 
named Ambasenkcr to practice a fraud upon the Appellant, the Agent, 
after a very full consideration of all that had been urged by Appclhnit, 
observed '' that the allegation of fraud, deceit, and misconduct against 
the Eespondent falls to the ground,^' aiyl declared a Verdict for Respon- 
dent for the amount claimed, with costs. 

11. In the Appeal petition tlie same arguments are used as those 
urged in the original answer. The illegality of the demand, founded on 
the Deed of pension, is also contended for, as opposed to Hindoo law. 

13. The Court of Sudder Udalut, having interrogated the Law Offi- 
cers of the Court, as to wlvether, or not, the Deed sued on was under 
Hindoo law binding upon the Appellant, were answered in the affirmative. 

1 1. The Deed being, therefore, valid according to law, the Court of 
Sudder Udalut confirm, with costs, the Decree of the lower Court. 



No. 32 OF 1851. 

Decree dated 21st July 1851. Fage 80 y)/. T. 
1. The Suit was instituted for the recovery of Rupees 59-2-0 which, 
upon the 1st and 2nd Defendants engaging to be his securities, had been 
lent to tlie 3d Defendant by the Plaintiff, to enable him to pay his costs. 

4. The Moofty Sudder Araeen, considering the claim of the Plaintiff 
to have been established by the evidence of his witnesses, passed a Decree 
in his favor. 

5. This Decree was reversed, " as far as it aftected the 2nd Defen- 
dant, or proceeded on the assumption that the Bond was true,'^ by the 
Civil Judge, who considered the Suit a false one, and the security Bond, 
alleged to have been executed by the 1st and 2nd Defendants, a forgery. 
Tlie Civil Judge further remarked, inliis Decree, that, '* besides all tliis, 
'' the probability always is that the Suits and Bond of Plaintiff are 
'* false, he has long been generally and publicly considered a forger and 
*' suborner of perjury/^ 

7. A Special Appeal was admitted on the ground that the Appeal 
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Decree was defective, inasmuch as the Civil Jndgc had omitted to state 
in his judgment distinctly, whether the Decree of the lower Court, as it 
affected the 1st and ?,nd Defendants, was reversed or affirined. 

S, And the Court of Sudder Udalut now resolve to remand the case 
to the Civil Judge, with directions to set forth in distinct terms the 
extent to which, in his opinion, the Decree of the Moofty Sudder Ameen 
is reversed. 

10. The Court of Sudder Udalut also desire the Civil Judge to ab- 
stain in his future Decrees from stigmatizing, as he has done in this case, 
the parties who may seek redress in the Civil Courts. 

11. If the record of the case justified the Civil Judge iu his remarks 
that the Plaintiff was " a forger and suborner of perjury,*' it was manifestly 
his duty to have ordered him to be committed for trial before the Crimi- 
nal Courts ; but as the Civil Judge did not adopt this step, the Court of 
Sudder Udalut deem the remarks recorded by the Civil Judge unjustifi- 
able and most improper. 

No. 5 OF 1850. 

Decrbb dated 28th July 1851. Page 87 M. F. 
1. The case is thus stated in the Decree of the Civil Judge. 

*' This is an action to compel division of certain family property consist- 
ing of the Villages of Vulla Choorcha and Thacumputty, &c., and the allot- 
ment to each of the parties, entitled to distribution, of the shares accord- 
ing to law falling to them res}>ective)y/' 

" While the questions as to the liability of the property to division, 
and the shares, if it be, to which the members of the family are entitled 
were thus before the Civil Court ; the 4th, 6th and 7th Defendants went 
into the Subordinate Court, and there commenced an action against all 
the gther members of the family, for the shares to which they asserted 
themselves to be entitled, and which they alleged to be greater than the 
Pauper Plaintiffs allowed, inasmuch as while agreeing with them that the 
property in question is divisible, and ought to be divided, they deny 
that they (the said Pauper Plaintiffs) have any right to share in such di- 
vision, owing to a division having taken place between their grandfathers; 
and adding a claim for one year's loss of produce on their said shares, 
as withheld from them by 1st, 2nd and 3rd Defendants.'^ 

" Upon this coming to the knowledge of the Court, the same was com- 
municated to the Subordinate Co«rt by proceedings under date 27th Dec. 
1847, directing it to act in the matter as prescribed by Section IX, Ueg. 
II. of 1802. The said Suit was accordingly struck off the file of the 
Subordinate Court, and the Civil Court has now to decide tike question 
as to " liability to division'^ and if necessary ticU, as to the shares of the 
respective parties under Section XIX, Eeg. IT. of 1802.'* 
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' The Mowing genealogical sketch exhibits the relationship of the parties. 
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** The Plaint sets forth the grant of the villages in question to Rajah 
Bungaroo '* and avers that Plaintiffs, as three of the five sons of his grand- 
son " Catasawniy, " are entitled in division to yths of the half/' 

" 1st and 3rd Defendants assert the grant to have been made, not to 
" Kajah Bungaroo " but to his son '^ Vejaya Coraara, " and that too, 
not as liis son, but as the adopted son of '* ileenatchy Ummal; '* and after 
the said adoption and 12 years after tlie death of the said Rajah Bunga- 
roo; and that his brother, " Rungapali Naik,'* through whom, as their 
grandfather, the Plaintiffs claim, had never any right or title to any part 
or share in the said Villages ; but on the contrary, sought and found sup- 
port in other quarters, and independently; and, moreover, that the estate 
beii»g according to law and custom indivisible, descending through the 
heads of the family in order of primogeniture, is now held by 1st Defen- 
dant, and cannot be divided, he (1st Defendant) being only called upon 
to make due provision for the maintenance of the members of the family, 
whicli lie has done, &c/' 

" 5th Defendant is dead without issue leaving a widow." 

" The 1th, 6th and 7th Defendants, who appeared in the subordinate 
Court as Plaintiffs in 1?5 of 1.^44, assert the grant to have be<'n made 
to " Bungaroo," who was succeeded by *' Vijayah Comara, " who formally 
divided with his brother '* Itungapiwihy " who received 5,000 Rupees and 
gave up all claims ; tliey maintain the ])roi)erty to be divisible, deny the 
custom of hereditary succession according to primogeniture, in which case 
it would belong to 6th Defendant ; and contend that the property should 
be divided in equal shares between tlie descendants of Viswanadha by his 
1st wife " Mootabayasa," and the 1st, 2nd and 3rd Defendants his issue 
by Vencatapaupummal the 2nd wife. They further allege that such 
division was actually made by the said Yiswanadali, and though not carri- 
ed into effect as to siparate possession, was practically acted upon in the 
distribution of proceeds and profits. They have received allowances, &c, 
from 1st Defendant." 

'' 8th Defendant in his answer admits 1st Defindant to be head of the 
family, and that he is in receipt of allowances in land and money. The 
property has not been divided, it is however divisible, and he would wish 
it divided according to law." 
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*' The present Zemindar of Shevaguiigali, by motion No 456 of 1817, 
denies the absolute ri^lit of the family to the village, asserting it to be an 
Ayen Village. It was granled by former Zemindars for their mainte- 
nance, but may be resumed by him, which he desires to do." 

'* The Court having considered the above pleadings and evidence, 
was of opinion that the property 'in question was not liable to division, 
considering such exemption to be provided for in certain cases under the 
Hindoo law, and that the present ca«e was one of such description, and 
therefore nonsuited Plaintiffs, and consequently declared tlie i)retensions 
of the 4th, f)th and 7th Defendants, tlie Plaintiffs in 125 before the Sub- 
ordinate Court, to share therein, to be alike untenable." 

" Both these parties presented petitions for review of judgment Nos. 
341 and 366 of 1848 with which, for tiie reasons recorded in its pro- 
ceedings of the 15th September 1848, the Court complied, and obtained 
the sanction of the Sudder Udalut, bearing date 26th September 1848, to 
revise its Decree." 

'•' The questions for dt-cision, as above stated are 1st, is the property 
liable to division as contended for by the Plaintiffs, and 4th, 6th, 7th a!»d 
8th Defendants, or indivisible as pleaded by the 1st and 3rd; 2nd, if it be 
divisible, how should it be divided, who are eniitled to share." 

" The 1st and 3rd Defendants, who contend for the indivisibility, have, 
it must be observed, a double plea. The fir.-t, which by itself would go 
merely to exclude the branch of '^ Eungappah" is, '' that the grant was 
not made to Bungaroo," and so, barring special cause of exemption, lia- 
ble to division between his sons, but to his eldest son " Vejaj^ahCoomara- 
Mootoo" after his alienation by adoption from the stock of his natural 
family. The second, which alone would exclude both the branch of 
Jlungappah to which the Plaintiffs belong, and also the apparent coheirs 
of the admitted grantee, the 4th, 6th and 7th Defendants, Plaintife in 
No.. 12-3 of 1814 before the Subordinate Court, and the oth«r Defen- 
dants in this suit, " that to whomsoever the property was granted, whe- 
ther to '* Bungaroo" or " Vejaya Coomara" it is in its nature indivisible." 

" The Court will proceed to determine on the second question in the 
first place, because if the property can be shewn to be exempt from divi- 
sion in any ease, there will be no necessity for enquiring, whether such 
and such parties are entitled to share." 
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" In recording it« reasons for the conclusion to which it has come in 
this re8i)ect, the Court would first observe, that in favor of the supposi- 
tion that the property is " of right indivisible and hereditary, descending 
from father to son in order*' of primogeniture, burdened only with the 
obligation of maintaining the members of the family/' is the indisputable 
fact that it has been so for a period beyond the memory of man, and has 
been so mainteined and transmitted for upwards of a century, notwith- 
standing attempts made at intervals during that period, to disturb such 
order and succession. If Vejaya Coomara did not, as 1st and 3d Defen- 
dants say, receive the property under grant, then it must have descended 
to him as eldest son of '* Bungaroo/' 

'* To whom the grant was actuaUy made is a matter involved in an 
obscurity and uncertainty, whicli there is no means of satisfactorily clear- 
ing up. The probability in the judgment of the Court, inclines to the 
supposition that it was made to the '' Rajah Bungaroo,'' the documents 
Nos. 120 and 121, exhibited by the Plaintiffs, ^o to shew that the Vil- 
lage of Thecumputty was granted to " Bungaroo'' and if it be held that 
such calamity as caused such grants to be made fell u{>on the family in 
his time^ it is most probable tliat in the case both of Vela Coorchee and 
Thecumputty he was the original grantee. There is no proof whatever 
of the adoption by Meenatchy Ummal, wliich seems on many accounts 
improbable, and is indeed not material ; if it shall appear^ that there is 
an exemption from division in the nature of the grant,- which would 
operate equally to prevent partition, whether it was made to Buugaroo 
the father, or to Vejaya Coomara the son, either as the son of his natural 
father or the adopted son of another." 

" That the grant was of such a nature as to render the property 
conveyed by it, exempt from partition under the Hidoo law, the Court 
believes from the account given of it by both parties. The motives of 
ihe grantor are on all hands admitted to have been compassion for the 
unfortunate head of an illustrious and decayed family, and tlie estate to 
have been given for the maintenance of his rank and dignity ; what the 
family understood by it they have themselves evidenced by their conduct 
since. From the period of the grant up to 1822 or 83, or for about 9U 
yearsi the head of the family enjoyed the estate, and maintained the 
younger members. About that time some disputes appear to have arisen, 
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which were finally settled by the Collector's decision of 15th August 1 -25, 
(Defendant's document No. 1) which goes entirely in favor of the iudivi-i- 
bility and liereditary di'scent of the property. In this the family appear to 
liave acquiesced, not adopting the alternative pointed out to thera of a re- 
sort to the Civil Courts, if dissatisfied with it, until the commencement of 
these proceedings. What the Revenue authorities have thought upon the 
subject is also clear. In short, the custom, the former opinion of the 
family, and that of the public authorities, as to the intention and nature 
of the grant, are all shown to be in favor of the 1st and 3rd Defendants' 
case, by a mass of evidence, especially documentary, w^hicli seems in so 
far conclusive.'* 

*' But neither custom nor opinion, can supersede, or control the law : 
they may be, and are, evidence of the nature of the grant, and assist the 
Court in arriving at the conclusion that it " was bestowed upon an indivi- 
dual*' as a mark of respect and out of regard to his rank and misfor- 
tunes, and for the maintenance and support of his " dignity," whiqh seems 
fully and satisfactorily established in the present case ; but it remains for 
the law to determine, whether property, so given, be exempt from the 
ordinary rules of division and distribution." 

" That it is so exempt, seems to be a settled rule of law, and therefore 
the Court sees no necessity for making a reference to the Law Officers. 
Texts upon texts agree in maintaining that various contingencies may, 
and do exempt property from partition, and among them such a grant, a^s 
that now under consideration, is invariably enumerated." 

" Thus : Wealth acquired by learning belongs exclusively to him who 
acquired it, and so does any thing given by a friend, received on account 
of marriage, or presented as a mark of respect. Menu, Chapter Nine, 
Section 20G." 

Whatever is acquired as a present from a friend, or gift at nuptials, 
does not appertain to co-heirs. Yajayawulaya, Chapter Two, Section 119. 
And Jimata Vuhana in his Dayabhaga thus sums up the arguments on 
the subject. " By thus excepting (from partition) under these and other 
texts in regard to all the tribes, and all the classes of mixed or mediate 
origin, wealth acquired without the use of the joint stock,^by the acquir- 
er's own ability, whether effected by means of any science, or received from 
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affectionate kindred, being given by a rrlative or oUained from a friend, 
or at nuptials, or as a token of respt^ci, or gained by valour, or earned 
hj labor, every acquisition made without tlie use of joint fund is except- 
ed. Dyabhaga Chapter VI, Section I, para .1t>." 

*' The same doctrine of contiiigf iit exemption is insisted upon, and e!^- 
plained by the author of the Mitacshura in liis commentary on the above 
quoted text of Yajayawalaya which fornix tlie fourth Section of the first 
Chapter of his work, and again in be*tion VII, Cliapter IV of the '* Vyu- 
vaham Myukha/' " 

" The 1st Defendant in his motion IN'o. 4 73 has alleged other texts 
from Smrittichendrica, which the Court has not the means of verifying, 
but from what has already been adduced, is satisfied that under circum- 
stances property may be exempted from division, and that the case un- 
der consideration is one in which such exemption is contemplated/' 

*' Having adjudged the property to be indivisible, it is unnecessary to 
determine precisely, to whom it was originally granted, or whether, had 
it been held divisible, it would have had to be shared among all the 
members of the family, as exhibited in the genealogical table, or only 
among the descendants of Vejaya Cooinara, as [>leaded by the 4th, 6th and 
7th Defendants, Plaintiffs in 1:J5 of 1814. If those parties, or these 
Plaintiffs should choose to claim, as matter of right, any allowance, wliich 
tlipy may have formerly receiv ed, and which )nay now be withheld, under 
circumstances whicli tliey may consider not to justify the same, there is 
notliiiig in this Decree to prevent their bringing their claim before a 
competi»nt tribunal. But in respect of ihe claim for division, as 
made either by Plaintiffs or any of the Defendants in this suit, the 
Court pronounces against it, non-suiting Plaintiffs and ordering them, if 
at any time they should be able, to pay their owji costs, and those of the 1st 
and 3rd Defendants.'^ 

2. Dissatisfied with tliis award the Plaintiffs appealed, stating that 
the villages in dispute are divisible, as the law of primogeniture only 
applies to '* territories or dominions, regular Zemindaries and similar per- 
manent possessions,^' in fact, that the Civil J udge himself, in stating that 
the said viUago^ were given to their common ancestor for the benefit and 
maintenance of the family, allows the family tit^e to participate in them, 
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and, consequently, their liability under the Hindoo law to partition, should 
the members of the family at any time from any cause seek for such a 
partition as the law allows. 

3. That the Civil Judge has, moreover, errgd in stating that the opi- 
nion of the public authorities were all in Defendant's favor, as the con- 
trary would have been fully established, had the Civil Judge not declin- 
ed to admit on the record, documents produced by Appellant. The texts 
cited by the Civil Judge from the writers upon Hindoo law in no way 
apply to this case. 

5. The Court of Sudder Udalut, in order that the Hindoo law, as ap- 
plicable to the merits of this case might be ascertained, obtained the fol- 
lowing opinions from the Law Officers of their Court. 

Question. 

" A gave to B a certain Village for the benefit and maintenance of B 
and his family; B held and enjoyed it during his life time, and after his 
death his two sons C and D came into the possession of it ; but C being 
the eldest, it continued in his management ; C had two sons, one of whom 
died without issue, and D had one son ; Cs son, E, held the property 
after the death of C and D, Ws son, V, being supported as a member 
of an undivided family, E had two sons, and F had five sons, E's two 
sons had three sons each, making six grand sons to E, three of whom 
are in possession now. Three sons of P, as also all the other coparceners, 
are desirous of a division of the said common property, as Sapiiidas. 
But the three grand sons of E, that are now in possession, object to such 
divisions as being opposed to Hindoo law ; whilst F's sons demand a 
division, the property having been given for the family. You are re. 
quired to state whether, according to Hindoo law, the property is divisi- 
ble, or indivisible, the parties now, litigating, being Sapindas of 3rd 
descent?'' 

" The Estate has been enjoyed for upwards of 125 years without divi- 
sion." 

Answer. 

'* The question merely shews that the descendants of D, one of the 
two sons of B, continued to live as members of an undivided family, but 
not that they have forfeited their right to the Estate referred to ; whilst 
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it continued under the management of B's other son C, and, after him, 
of liis son E, and of the latter's grand sons, as stated in the question. It 
is but conBii'tent with the Hindoo law and local usage, that the descen- 
dants of the same common ancestor, should live undivided as long as they 
are on good terms, anJ effect a partition of their liereditary property when 
tlipy f.re at variance with each other. In the present instance, the Vil- 
lage referred to, having been granted for the maintenance of B's family, 
belongs to all his descendants, and, as such, is divi:?ible between th^ six 
grandsons of E and all the sous of YJ* 

QUESTIQN. 

" If the property referred to in the above question liad been by the 
grantor conferred on the original ancestor of the family for the mainte- 
nance of the rank and dignity of his family, would it be exempt from 
the Hindoo law of partition'^ ? 

Answer. 
'' If the Village referred to had been conferred on the original ancestor, 
for the maintenance of the rank and dignity of his family, then, 
the said property, though common to all the members of the 
family, whose rank and dignity require to be maintained, would 
l)e exempt from partition ; as, otherwise, it would be parcelled out 
into small portions, and each member in possession of a portion might 
attempt to dispose of it by sale, &c, an event which would gradually 
lead to the ruin of the Village, and to the loss of that family rank and 
dignity which require to be supported by it." 

" But if the descendants of the original ancestor referred to be at va- 
riance with each other, and wish to live separately, they may divide the 
annual produce of the Village, and enjoy their shares respectively." 

6. The second answer is in the opinion of the Court the one which 
correctly sets forth the law as applicable to this case. 

7. The Court arrive at this conclusion, in the absence of the original 
grant, from the established usage, which it is found has prevailed as to 
the enjoyment of this property. 

8. The decision of the Court, therefore, is, that the annual produce of 
the property in question be enjoyed by the respective claimants in such 
portions, as they may be found legally entitled to. 
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No. 33 of 1851. 

Decree dated 31st July 1851. Page 103 J/, 7^. 

1 . The Original Suit was laid for the recovery of Rs. 56S-7-5 due on 
a Bond. 

2 The Defendant in his answer denied the jclaim, but eventually filed 
a motion, in which he stated that the Plaintiff had compromised the mat- 
ter, and given him a receipt in full of all demands, and prayed, conse- 
quently, that the suit might be dismissed. 

3. The Mooftee Sudder Ameen dismissed the suit ; but the record 
having been remanded and referred to the Principal Sudder Ameen 
that Officer adjudged payment of the difference between the receipt and 
the sum claimed. 

4. The Civil Judge in Appeal reversed the Principal Sudder Ameen's 
Decree, on the ground that the receipt filed by the Defendant was in full 
of all demands, and had been satisfactorily proved. 

5. On the application of the Plaintiff, a Special Appeal was admitted, 
the Court of Sudder Udalut being of opinion, that the course adopted by 
the lower Courts in the disposal of the Suit was irregular. 

6. The Sudder Udalut observe that the suit was brought for the 
recovery of a sum of money due on a Bond, and after the pleadings, 
in which the Defendant totally denied the execution of the instrument, 
were completed, and points recorded for proof, he moved the Court by 
jTftition to the effect that he had compromised the matter with t[ie Plain- 
tiff, and that the receipt then put in was an acknowledgment of the Plain- 
tiff, and that he had fully satisfied all his demands. 

7. The lower Courts when disposing of the Suit, instead of confining 
their consideration to the merils of the case as pleaded by the parties in 
their respective pleadings and to the evidence they might adduce in sup- 
port of the same, went into the question as to the genuineness of the 
receipt, and without recording fresh points, or giving the Plaintiff the 
opportunity of refuting the same, decided that the receipt was genuine 
and that the Plaintiff must abide by it. 

8. The whole of the above proceedings were irregular and contrary 
to practice. The Plaintiff was entitled to a decision in the case and the 
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Pleadings filed and the evidence, oral and documentary, brought forward 
to prove the same. The alleged receipt, upon which the Lower Courts 
based their judgments, was irregularly received and filed after the plead- 
ings were completed and points recorded, and, therefore, those tribunals 
ought not to have given their opinion on the validity, or otherwise, of the 
same. The receipt may, if the Defendant thinks fit, form the subject of 
a separate cause of action, but it cannot be taken into consideration in 
disposing of the case now before the Court. 



No. J 7 OP 1850, 

• Decube dated 2d August 1851. Page 111 J/. T. 

1. The Original Suit was instituted for the recovery of Rjj. 47-8»0, 
alleged to be due to the Plaintiff on account of arrears of maintenance, 
and for the payment of an allowance of Rs. 40 per annum. 

2. The Sttdder Ameen dismissed the Plaintiff's claim, but this deci- 
sion was reversed by the Civil Judge, who considered that the Plaintiff 
had succeeded in establishing her claim to receive maintenance from the 
Defendant, the parties being widows of two undivided brothers, and the 
Defendant having received from the Civil Court a certificate granting her 
possession of the family property, on the ground that her husband had 
outlived the husband of the Plaintiff. 

3. The Qvil Judge accordingly awarded to the Plaintiff the sum of 
Rupees fl 2 per annum as maintenance, together with Rupees 12 on ac- 
count of arrears due, leaving it optional to the Defendant, should she 
object to pay the maintenance awarded, to make over in its stead to the 
Plaintiff a moiety of the property taken possession of by her under the 
Certificate of the Civil Court. 

4. On the application of the Defendant, a Special Appeal was ad- 
mitted, on the ground that the proviso contained in the Appeal Decree 
for an equal division of the family property between the parties, in the 
event of the Defendant failing to pay to the Plaintiff the maintenance 
awarded, appeared to be opposed to the provisions of the Hindoo law ; 
and that it was contrary to the practice of the Courts, that a Decree 
should declare an alternative to be at the option of eitlier of the parties 



Digitized by 



Google 



l85l.j * 60tJRT OF SUDDER UDAtOT. 39 

concerned^ instead of pronouncing the positive opinion of the Court in 
regard to the matter under litigation* 

6. The Court of Sudder Udalut, having taken into consideration the 
proceedings held in this case and the Special Appeal Petition, resolve to 
modify the Decree in Appeal, by adjudging the Special Appellant to pay to 
the Special Bespondent Rupees 12 per annum for her mamtenance, and 
12 Bupees past maintenance, reversing that part of the said Decree which 
declared that an equal division of the property should be made between 
the parties, in case the Special Appellant should not wish to give mainte- 
nance : it being contrary to Judicial practice and precedent to declare an 
alternative for the option of the parties in a Suit. The Special Appellant 
is assessed with all costs. 



No. 36 OP 1850. 

Decree dated 7th August 185L Page 117 Jf. F 
!• The Original Suit was instituted to establish the right of the 
Plaintiffs to rebuild the bund of a Tank, and to appropriate the water col- 
lected behind it. 

4. The Subordinate Judge considered that the Plaintiffs had failed 
to prove their right to erect the bund in question, and dismissed the 
Suit. 

5. And this Decree was confirmed ^in Appeal by the Civil Judge. 

6. In the application filed by the Plaintiff for the admission of a 
Special Appeal, it was urged— 

* * * 

3rdly. And that the document number 17, (the copy of the Civil 
Engineer's letter relative to the tank in question} was allowed to be filed 
in the Suit, and was considered by the Civil Judge, while it was legally 
inadmissible as evidence and opposed to Section XX, Regulation II of 
1802, and Section XVIII, Regulation III of 1802. 

7. A Special Appeal was admitted, on the ground that the Suit had 
been imperfectly investigated, and that a document had been improperly 
admitted as evidence on the record. 

8. The Court observe that the Civil Court, although indicating by 
the course it pursued in disposing of the case the desirableness of an 
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inspection of tlie locality by a competent person, received ia evidence 
the letter No. 17, written by the Civil Engineer to the Kith Respondent 
subsequent to the disposal of the original suit, instead of deputing an 
Ameen to report on the matter, in accordance with Section XVIII, Re- 
gulation III of 1802. 

9. It is true that the Civil Judge, when filing the letter in question, 
says, he '* receives it not as evidence of fact, but as evidence of what opi- 
nion, whether right, or wrong, was ei'itertained by the Civil Engineer,^' but 
how far the opinion of the Civil Etigineer may have influenced the Judge 
in giving his judgment in the case, it is impossible to say, and, therefore, if 
the letter coukl not be received as evidence of fact, it ought not to have 
been received at all. 

10. The Court of Sudder Udalut would also observe that, if the opini- 
on of the Civil Engineer was deemed necessary for the correct determi- 
nation of the suit under consideration, either the parHes themselves might 
have cited him as a Witness, or the Civil Judge could have required Jiis 
attendance, and taken his evidence in the usual wav. 



No. 39 OF 1851. 

Decree dated 20th August 1851. Fage 119 U. F. 

1. The Original Suit was instituted for the recovery of certain lands 
and trees, valued at Rupees 143-11-6 : and of Rupees 31 8-0, being the 
produce of the same for two years. 

4?. The District Moonsiff considered that it had been proved, that 
Vencoba was the Plaintiflf's undivided brother, and was of weak intellect . 
that the transfer of the Village by the Plaintiff to Vencoba was a mere 
matter of form, the Plaintiff having continued in actual possession even 
after the registry had been transferred ; that the Defendants had pur- 
])osely neglected to cultivate the land, and, taking advantage of Vencoba's 
inability to provide for the cultivation, had frightened him into executing 
the Bills of Sale on which they relied, but for which no consideration 
whatever had been paid. He consequently set-aside the sales which, as 
liaving been made by one of two undivided brothers and without con- 
sideration, he held to be invalid, and decreed that the land should be 
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surrendered to the Plaintiff. The produce claimed was, for want of cleat 
and satisfactory evidence of its value, disallowed. 

5- The Defendant Appealed, and the Subordinate Judge reversed the 
judgment of the District Moonsiff. He observes " that the evidence 
'* adduced by the Original Plaintiff is not sufficient to justify the ousting 
*^ of the Appellants from the lands which they have been in possession 
" of. Upon the best consideration he is able to give to tlie arguments 
" or allegations on both sides, the Subordinate Judge sees reasons to 
" decide the cause in favor of the Appellants. On a petition present- 
" ed to the Board of Revenue by the Appellants, and by the Board referred 
" to the Collector, the latter Officer recorded the following endorsement, 
"'petitioners (Peracoodies) paid a portion of the balance due by the 
" ' Meerassidar on his promising to repay them.' This he has now done 
" by the transfer of some land to petitioners, who are satisfied." 

" Upon a review of the whole matter, the Subordinate Judge is of 
*^ opinion that the Appellants have established their right to the 
" land." 

6. On the application of the Plaintiff, the Court of Sudder Udalut 
admitted a Special Appeal, the Decree of the Subordinate Judge being 
imperfect, inasmuch as the grounds on which he formed his opinion that 
the evidence was not sufficient to justify the ousting of the Appellants 
from the land, and that they had established their right to the same, were 
not set forth therein. 

7. ** The District Moonsiff in a Decree," the Subordinate Judge says 
" not censurable for excess of brevity" *' entered into an elaborate 
" analysis of" " the evidence on both sides" and gave judgment in favor 
of the Plaintiff, and the Subordinate Judge in reversing this award 
ought, as laid down in Special Appeal, No. 110 of 1849, page 61 of the 
printed Decrees of the Sudder Udalut for 1849, to have fully stated 
his reasons for disbelieving the evidence on which the Lower Court 
relied. 

8. It is the duty of the Judge in Appeal to go fully into the case as 
set forth in the judgment of the lower Court, and to record his opinion up- 
on all the material grounds of decision seriatim, in the same manner as 
Judges are required to record their decision in Original cases ; and to dis- 
pose of the, resons which have weighed with the lower Judge for or 
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against the claiin, in such a manner, that the higher Court may be able to 
judge of the validity of his own reasons. The Appellate Court should assign 
its reasons for admitting evidence which has been rejected by the lower 
Court; and, if it discredit, as contradictory, the evidence on which the 
lower Court relied, it should clearly set forth the point, in which it 
perceives the contradiction,^ 



No. 41 OF 1851. 

Decree dated 2oTH August J 851. Page 123 if. F. 

7. The Court of Sudder Udalut have frequently been called upon to 
remand Suits in consequence of the lower Court losing sight of the im- 
portant provisions of Section X, Regn. XV of 1816, and they take this 
opportunity of quoti\ig for the information and guidance of the lower tri- 
bunals the opinion of Her Majest/s Most Honorable Privy Council in 
the Appeal preferred from the Judgment of the Court of Sudder Udalut in 
the case No. 13 of 1833. 

8. Their Lordships state *' with regard to the question of law as far 
" as the opinion of the Pundits could determine it, there seems to have 
" been no difference, they have all stated in substance to this effect, that 
" the light and title to the Zemindary depended on the fact of division, 
" and the fact of division therefore was and is a most substantial question 
'* to be determined in this case, — now their Lordships find upon an exami- 
" nation of all these proceedings that the fact of the division has never 
" been alleged in any of the pleadings. They find also that according 
" to the Regulations of 18 If), the 15th Regulation that the division ought 
" to have been made a distinct point in the cause, and that an order 
*' ought to have been given for the production of evidence in proof of 
" such an averment.^' 

" Then it comes to this, that there has been no such averment, no such 
'< point made and no such direction given, and how it was that the evi- 
'' dcnce came to be taken on the one side or on the other with respect to 
" the question of division, no satisfactory explanation has yet been afford- 
'' ed at the Bar." 

* MacpbenoB, page 454. 
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'• Now their Lordships entertain a very strong conviction of the abso- 
<^ lute necessity of adhering to this Begalation, for it is in the first place 
" a Regulation, emanating from the highest authority, and is entitled to 
*' the forc%of law, and it is in the second place one, in their Lordships* 
" Judgment, of the utmost importance for preserving the regularity of the 
^* proceedings of tlie Courts in that Country, and for preventing constant 
'' confusion and uncertainty. as to what really are, or are not, the points 
'^ in litigation, and to which the evidence is to be directed. They con- 
" ceive that this Kegulation has been most wisely framed, first, in affir- 
^* mativdy directing that tlie points on which evidence is to be taken 
" shall be distinctly set forth, and that it shall be a duty imposed on the 
" Court, if those points do not appear to be sufiicient for the final termi- 
" nation of the litigation, that they should state distinctly as a matter of 
** record the further points on which evidence is to be taken. Further, 
*' the Begulation after having thus afi&rmatively stated what is to be done 
'' goes on to state what shall not be done, ' In like manner if proof 
^' ' shall be required on any other points in the course of the trial, such 
" ^ points shall be i?ecorded on the proceedings, and the proper party 
" * shall be called upon for the requisite evidence, and no exhibit shall be 
" ' filed or witnesses summoned, unless expressly declared to be in proof 
" ' or refutation of some point upon which the Court may have directed 
" ' that evidence should be taken.' '' 

" Now tliis Regulation, important as it is, and most clearly expressed, 
'* points directly against the course which has been unfortunately 
'' adopted in this case, because the point on which the whole case turns, 
" and in the opinion of the Sudder Udalut beyond all question, the whole 
*^ case was decided, never was alleged as a ix)int in any of the proceed- 
" ings, and the evidence which was read in support of it never was 
'* directed or sanctioned by the Court.'' 

" It is, in the opinion of their Lordships, therefore indispensably ne- 
cessary for the purpose of supporting and securing the compliance with 
" this most wholesome regulation, that they should act in conformity 
" with it, and if they act in conformity with this Regulation, the inevitable 
" consequence is that they cannot sustain the decision of ^the Sudder 
"Udalut, because it is upon the ground of that point as the point of 
" division alone on which that Judgment rests." 
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No. 44 OF 1851. 

Decree dated 28th August 1851. Page 125 M. K 

1. The Original Suit was instituted to recover possession of 2i 
Khundies of land inherited by the Plaintiff from his Sister, (the widow 
of one Billacotty Chellannah) which had been leased in 1886 for 12 years 
to the husband of the 1st Defendant in satisfaction of a Bond executed 
by the Plaintiff for Rupees 600, viz. 800 Rupees then advanced and 
equal interest, and which it was alleged had, with the exception of 13 
annas, been fully liquidated. 

2. The Defendant contended that 600 Rupees were actually advan- 
ced to the Plaintiff, and that at the expiration of the Original lease in 
1847, 910 Rupees were found due and a new lease was granted to them 
for 20 years. 

3. The Moofty Sudder Ameen discredited the evidence adduced by 
the Plaintiff, and deeming the documents filed by the Defendant to be 
genuine, he dismissed the claim. 

4. The Civil Judge in Appeal examined the record of a Suit filed by 
the Plaintiff against the husband of the Defendant in 1825, and came to 
the conclusion that^ wliilstthe deeds of the 1st Defendant were worth- 
less, the title of the Plaintiff to the land sued for was founded on fraud. 
He *' therefore saw no reason to confirm the Original Decree se far as it 
" recognized the truth of Defendant's deeds or acquisition, but still less 
" to reverse it as regards the faUeness of Plaintiff's title and transac- 
*' tions'' and dismissed the appeal. 

5. Upon the application of the 2d Defendant, who urged that the 
Civil Judge was not justified in discussing the title of the Plaintiff to the 
land, the point not having been raised in the pleadings, and the Plaintiff's 
possession, with registry in the public accounts ever since 1825, not 
having been called in question by any one, a Special Appeal was admitted 
by the Court of Sudder Udalut, on the ground that the Civil Judge had 
not confined himself to the issues arising upon the pleadings, but had 
pronounced against the right and title of the Plaintiff to the land, which 
had not been questioned by the Defendants ; this being a proceeding 
altogether irregular and contrary to the practice of the Courts. 
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6. And the Sudder Udalut resolve to remand the case to the Civil 
Judge^ in order that a fresh Decree may be passed strictly and exclusive- 
ly on the issues arising upon the pleadings. 



No. 45 OP 1851. 

Djbcmie dated 28th August 1851. Tage 127 M. 7, 
8. The Court of Sudder Udalut observe that the Special Appellant was 
represented by a Vakeel, during whose absence on leave, granted to him 
by the District Moonsiff, the Suit was put down for trial ex -parte and dis- 
posed of accordingly. This proceeding on the part of the Moonsiff was 
extremely irregular, and evinced great ignotance of, and inattention to his 
duties. The trial of petitioner's Suit could not under Section XIII 
Begulation XTV of 1816, so long as he was represented by a Vakeel of 
tlie Court, be declared ex-parte, and it was the bounden duty of the Moon- 
siflf not to have so disposed of it during the pleader's absence. 



No. 49 OP 1851. 

Decree dated 8th Septembeb. 1851. fage 187 Jf. F. 

11. It was the duty of the Assistant Judge to go fully into the case, 
as set forth in the Judgment of the lower Court, and to record his 
opiiiion^ipon all material grounds of decision, and to dispose of the 
reasons which have weighed with the lower Judge for and against, 
the claim, in such a manner that the higher Court may be able to judge 
of the validity of his own reasons. This course the Assistant Judge 
has not followed, but has left the Special Appellant and the higher Court 
very much to guess his reasons for arriving at a different conclu- 
sion as to the merits of the case to what the Sudder Ameen did. 
The Court of Sudder Udalut would also observe, that if the mortgage 
Deed could, in the opinion of the Assistant Judge, have been ])roduce(3 
by the Plaintiff, then that no witnesses to ifs purport could be received, 
on the well understood principle, that the contents of a writing cannot 
be proved by mere oral evidence, if the writing itself be in existwice and 
attainable, and that the ina)»Iity of the party to produce the same, if in 
existence, or its non-existence, must be established in the clearest and 
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most satisfactory manner, before parol eddence to its contents is ad- 
missible. 

13. The Gonrt of Sadder Udalut also direct that the attention of the 
Assistant Judge be called to the 11 tit para, of the Sadder Udalat Special 
Api)eal Decree No. 11 of 1851, in which they direct that two Appeals, 
not strictly cross Appeals, should not be disposed of in one Decree, and 
further that Mr. Swinton be informed, that the phrase employed by him 
*' the Court deem it right to affirm the Appeal^', (Petition) is hardly in- 
telligible. He should always state distinctly whether he " affirmed'* or 
" reversed'* the Decree of the Lower Court, and if the latter, as in this 
case, he should define precisely what he awards. 



No. 50 OP 1851. 

Decree dated 8tu Sbptehber 1851. Page 139 if. V. 
9. The Civil Judge ought to have gone fully into the case, as set 
forth in the judgment of the lower Court, and to have recorded his 
opinion upon all the material grounds of decision, in order that the higher 
Court might be able to judge of the correctness of the same. 

11. The concluding paragraph of the Civil Judge's Decree, where 
lie states that having fully explained to the parties the grounds on which 
the decision was passed, he deemed it unnecessary to enter then^ in the 

Decree, the Court of Sndder Udalat consider not creditable to Mr. 

a Judicial Officer of 35 years standing. He ought to have known, 
ihat the course he has here adopted is contrary to all practice, precedent 
and law, and that the grounds of every judgment and the evidence on 
which it is based, must be distinctly stated in every Decree. 

No 53 OP 1851. 

Decree dated 18th September 1851. Page 141 i/. V. 

13. The Court of Sudder Udalut * * observe that the Acting 
Subordinate Judge, in adjudging the property in possession of the Defend, 
ant to be equally divided between herself, and Plaintiff, and two other 
widows, not before the Court, acted irregularly and contrary to practice. 
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No, 13 OF 185L 

Decree dated 20th September 1851, Page 147 IL F, 

1. The circumstances of this case are as follows : 

2. The Special Respondent, who is the widow of one Santuppa, peti* 
tioned the Head Assistant Collector to register the wurg of certain lands 
valued at 64 Rupees, the property of her husband, in the name of her para- 
mour, Daneya, upon wliich the Special Appellant put in a claim to the said 
lands, alleging that the Mother of Santuppa mortgaged them to him in 
1830, and that Santuppa in 1834 placed them in his possession. In 
support of these allegations he produced two Deeds, and he also urged 
that the payments of cist, upon which the Special Respondent relied as 
establishing her right, had been made on his account, Santuppa and after 
his demise, the Special Respondent having been entrusted by him with 
the management of ihe lands. 

3. The Head Assistant Collector, after examining the Revenue OflB/* 
cers, the cultivators of the land and others, came to the conclusion that 
the Special Appellant had been in possession of the land since 1834, and 
he consequently refused to register the wurg in the Special Elespondent's 
name, and directed that the cist should continue to be received from the 
Special Appellant. 

4. An appeal from this order was admitted by the Civil Judge, who 
in his Decree set aside the decision of the Head Assistant Collector, and 
adjudged possession of the lands to the Special Respondent. 

5. A Special Appeal was admitted by the Court ol Sudder Udalut to 
try, firstly, whether or not the order issued by the Head Assistant Col- 
lector to the Peishcar was properly a judicial decision under the provision 
of Regulation V. of 1822, and as such, appealable to the Civil Court, 
and secondly, whether the decision of the Civil Judge, recognizing the 
Special Respondent's right to the land held by her deceased husband, was 
consonant, or not with Hindoo law. 

. 8. The Court of Sudder Udalut observe, that the Civil Judge in 
his return to the Court's precept of the 2Tth September 1849, requiring him 
to explain if there was any thing to show that the order of the Head Assist- 
ant Collector of the 1st December 1846 was passed under Regulation V 
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of 1822, says, that "it appeared to him, (the Civil Judge,) that the Head 
" Assistant CoUector had directed the enquiry regarding possession, and 
" then decided upon that question under the provision of Sec. XI, Eegula- 
" tion V of 1822, the GvU Judge not being aware of any other kw under 
" which the Revenue authorities were authorized to decide on such a point." 

9. The Court remark, that the law quoted by the Civil Judge in support of 
the course he has adopted in this case is inapplicable. This law provides for 
immediate redress under forcible ejection, but in the present instance, 
there was neither ejection nor force used on the decease of Santuppa, the 
Special Appellant was in quiet possession of the land, in which he was 
very properly retained by the order of the Head Assistant Collector, and it 
was clearly for the Special Bespondent, and not the Special Appellant, to 
establish by a Civil action, her right to the property in dispute. 

10. The Court are further of opinion that the simple order of the Head 
Assistant Collector to the Revenue Peishcar, without any personal exami- 
nation into the case, is not such a decision as is contemplated under the 
provisions of Regulation V of 1 822. 

No. 30 OP 1850. 

Deceee dated 22d September 1851. Page 149 M. V. 

1. The Original Suit was instituted for the recovery from the Defend- 
ants, of a House, alleged to have been purchased on the 5th February 
1848, by the Plaintiff's brother (deceased) from the Ist Defendant, who 
caused the Bill of Sale to be registered in the Subordinate Court. 

2. The 1st Defendant in his answer admitted the Plaintiff's claim. 

3. The 2nd and 3rd Defendants asserted that the house sued 
for had been mortgaged to them <Mi the 2Gth Octob« 1843, and under 
the terms of the mortgage Bond became their absolute property on the 
26th October 1845, when the term fixed for redemption expired. 

4. The Acting Subordinate Judge awarded the house to the Plaintiff, 
he observed " a mortgagee has no claim whatever to the property mortr 
" gaged, his claim goes only as far as the amount of mortgage which he 
" may realize on the sale of the said property, in case payment is 
" refused." 
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" Thfe document alladed to by the 2nd and 3rd Defendants, be it 
" a Deed of Sale or a mortgage Bond, being unregistered, becomes invalid 
*' under the i^rovisions of Act XIX of 1843." 

5, The 2nd and 3rd Defendants were assessed with the entire 
costs of Suit. 

6. The 2nd and 3rd Defendants appealed to the Civil Court, 
and the Civil Judge reversed the Original Decree. He observed that 
the 2nd and 3rd Defendants had " not foreclosed their mortgage, as 
** they obtained no Deed from the 1st Defendant in evidence that this 
^^ had been done, andtliat the proprietary right in the house had been trans- 
'' feri^d to them, while the feet that this right still remained with 1st 
** Defendant is shown by his retaining the old title Deeds of the house, 
*' sa as to have transferred them to tlie l^espondent more than two 
" yeaTJ* after the lapse of the tSme, undier which the fbireclosirig of the 
** mortgage ihight have been effected. The Court thus considers the 
*' Appellants to be still holding undfer their Original title of mortgage, 
*^ and hence that their Deed cainnot be invalidated by that of the Respbnd- 
" ents und^ Act XIX of 1848." 

7, Upon the application of the Plaintiff, the Court of Siidder Uda- 
lut admitted a Special Appeal, in ordfer that the conflicting opinionii re- 
corded by the lower Courts in regard to the meaning and intent of Act 
XIX of 1843 might be brought under the consideration of the higher 
Court, and that the correct construction of that enactment might be 
authoritatively determined. 

8. The Special Appellant contends that this registered Deed of Sale in- 
v^dates the mortgage held by the 2nd and 3rd Defendants^ which 
was not registered. 

10. The Court of Sudder Udalut having carefully considered the 
Decrees of th^ lower Courts and the provisions of Act XIX of 1848, 
are satisfied that the decision of the Civil Judge is perfectly in accord- 
ance with the spirit and letter of the law- 



' No. 63 OF 1851. 

D4fc»J*'Dii*Wli'^'0MW^i)R 1851; Fa^e 165 Ml K 
18. The last para, of the Acting Principal Sudder Ameen^s Judgment 

order, where he says, " so muchfirf the Original decree appealed agaihst 
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is hereby reversed, and the part thereof not appealed from is confirmed," 
is too indefinite. All decrees must be expressed in the clearest and most 
precise language, and what they adjudge must be set forth in distinct 
and positive language. 



No. 67 OF 1851. 

Decree dated 9th October 1851. Tage 174 M, V, 

6. The Court of Sudder Udalut on the 25th March 1833 recorded their 
opinion as to " the expediency of examining all the witnesses wlio may 
" be produced to prove each point, inasmuch as it is not possible for the 
** lower Court to determine, with any thing approaching to certainty, 
" a§ to whether or not the Court of Appeal may deem essential, evidence, 
" which, to the Court of Original Jurisdiction may appear superfluous.'' 

" There is also the further ground for adopting this course, that the 
'^ rejecting of evidence tendered, by being made a ground of Appeal, conn- 
'* teracts the object proposed of expediting the disposal of Suits/' 

7. The Court of Sudder Udalut observe that in the Suit under con- 
sideration, 37 witnesses were cited, but 6 only were examined by the 
Moonsiif. 

8. The Court, therefore remand the case to the Civil Judge, wlio will 
refer the same to the District MoonsifT with instructions to follow the 
course pointed out in the Circular Order above quoted. 

No. 72 OF 1851. 

Ukcree dated 27rH October 1851. Fage 186 M. V. 

8. They observe that the Principal Sudder Ameen has admitted the 
occurrence of the Kararnamah pleaded, as arising out of a transaction 
" privately carried on between the two parties on certain unknown con- 
ditions," but has pronounced the deed invalid, as it had been disallowed 
by the late Provincial Court for the Southern Division, by their summary 
order upon it. 

9. This ground gf decision is irregular, for no summary order is 
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conclusive againsfc a claim which may become the subject of a regu- 
lar Suit. 



No. 19 OF 1851. 

Dkcreb dated 3iiD November 1851. Fage 191 M. F. 

1 . The Original Suit was instituted for the recovery of Rupees 36, 
being the value of certain lace alleged to have been supplied to the de- 
ceased wife of the Defendant. 

2. The Sudder Ameen awarded to the Plaintiff the sum sued for, 
but his Decree was reversed by the Civil Judge in Appeal, chiefly on the 
ground that the Plaintiff had failed to adduce evidence, either oral or 
documentary, to prove that the articles, the value of which was sued for, 
had been supplied. 

3. Upon the application of tlie Plaintiff, a Special Appeal was admit- 
ted by the Court of Sudder Udalut under date the 20th August 1849, 
and the Suit was remanded to the Appellate Court for review of judg- 
ment, on the ground that the Civil Judge had omitted to call for and ex- 
amine the Plaintiff's accounts ; the Court of Sudder Udalut observing 
that, in transactions of the nature of that under notice, '^ a merchant's 
" accounts, if satisfactorily proved, constitute in themselves documentary 
'' evidence, sufficient to establish a claim to payment for goods delivered/' 

4. On review, the Civil Judge confirmed the Decree originally pass- 
ed by him in the Appeal. He observed, — " The writer of the book was 
*' not named as a witness, and as no reference was made to this do- 
" cument in the Suit originally instituted, or even in the first Appeal, no 
'* raliance can be placed on it, in fact, under no circumstances could 
*' such a book be accepted as evidence, unless signed by parties after 
** examination, or else the regular accounts kept in proper order by a 
'* merchant. Only one person has proved the delivery of the goods, who 
" is a discarded servant of the Appellant's late wife." 

5. Upon the application of the Respondent, the Court of Sudder Uda- 
lut admitted a Special Appeal, on the ground that the Civil Judge had 
assigned reasons for rejecting the account produced by the Special Ap- 
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pellant, which are not consistent with the' pvaotiee obsecyed by the 
Court<(^ in respect to such documents. 

8. The Court of Sadder Udalut have to observe that the account book 
kept by the Special Appellant, and presented in this case, was clearly an 
admissible document, but that on taking it into consideration, to ascertain 
what degree of evidence can be derived from it, they can find none. The 
entries, as noticed by the Civil Judge, are sudi as may have been made 
at any time, and their existence, th^refore^ in no degree goes to prove 
thi|t the articles desci^ibed therein were supplied froqi time to ^i|ner.aj| 
represented^ by the Special Appellant. 



No, 81 OF 1851. 

Deckee dated 10th Noyembek 1851, Page 209 M. V. 

1 . The Original Suit was instituted for the recovery of maintenance 
at the rate of 25 Kupees per mensem, on the plea that the Haintiff had, 
witJiout any cause, been cast off by the Defendant, her husband. 

2. The Defendant alleged that the Plaintiff wiginaUy left his house 
of her own accord, and remained absent for six years, when she returned, 
but again voluntarily quitted him. 

3. The Subcffdinate Judge adjudged the maintenance claipti^d, reipa^^* 
ing in his Decree, '* the Defendant, it is evitjent fjrpDPi his pleading,, h^ 
*' no wis]i that his wife should remde with him ; he simply, d^pije^^h^yil^g. 
" sent her out of his house, but from his. silence a^ tqhi^ opinion or 
'* wishes regarding her absence, it is to be inferred that he ht^., no %ilt. 
" to find with her conduct, and in short that he woi^d pjrefepr hei: roQm< 
" Ii^ his 4eposi|;ion he says that he^hw bo pbije>c,ti9n,to give her.. aUpw- 
",ance, and only objects to the lai^CBess of the elainim^de ^po^,,l^|^/' 

^\ 3y, hi9 Qtqn. account hki^ iuQome is not far short of 2,000 Rupees per 
" ap^um, and his. expenge 1^000 Bupees." 

4. This^ Decree was confirmed, in Appeal, by .the CSvil Judge. 

5. Upon the application of the Defendant, the Court of Sudder 
Tldalut admitted a Special Appeal on the ground of informality and 
ttcror in the proceedings of the Lower Courts, and of defects in the 
Decrees. 
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6. The Court of Sudder Udalut have to observe, that in a Decree for 
maintenance it is needed that it should be clearlj laid down upon what 
grounds, as arising out of the oonductr of the party having to pay main- 
tenance, such award is made ; and that in the present case this questiot» 
hft9 not been taken into consideration, or pronounced upon. 

7. The Court further find that the points to be proved by the respec- 
tive parties in this case were not laid down for their guidance. 

8. They also find that the institution and VakeeFs fees, which should 
have been calculated upon the sum of the maintenance sued for as due 
for one year, have been estimated irregularly upon some higher rate. 

9. On the above grounds the Court of Sudder Udalut admit this Spe- 
cial Appeal, ^nd resolve to remand this Suit to the Court of Original 
Jurisdiction, in order that the above stated defects in the trial and dis- 
posal of the Suit may be remedied, and a fresh decision therein passed. 

No 48 OF 1849. 

Degree dated 27th November 1851. Page 226 M, V, 

1 , The! !Plaii>tiff instituted this Suit to recover the Estate of her decease 
ed husband, i^paooottien, consisting of land and variou» moveable pro- 
perty, valued: altogether at 50,000 Rupees. 

2. She represented that her husband, being attacked with fever in 
the month of Avany of Crpdhee, (Augugt and September 1844,} desired 
her to adopt a son in the event of the child, with which she was then 
pregnant, being a girl; that from that time his sickness increased, till 
on the 1 0th of the same month he became delirious and speechless, and 
remained in that state till his demise on the 22nd. That she (Plaintiff) 
having given birth to a female child the relatives of her husband wanted 
her to adopt a son of their nomination, which she refused to do, and hav- 
ing thus incurred their resentment, they conspired with the 1st and 2nd 
Dfefendants and others, and while her husband was on his death-bfed 
trumped up two Deeds purporting to be Wills, by virtue of which they 
took possession of the Estate. That having complained to the Joint 
lifegiflirate of this illegal assumption^ he on thfe 1st of May 1845 directed 
the Police Offlfeers to put her (Plaintiff) in possession, which was ac- 
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cordingly done. This order was, however, reversed by the Magistrate, 
on Appeal, on the 12th July following. 

3. By the 1st and 2nd Defendants it was contended that for several 
generations the family of the Plaintiff's husband had devoted a large part 
of their property to religious and charitable purposes, in the disposal and 
management of which they had always been assisted by the ancestors of 
the 1st Defendant. That when the Plaintiff's husband was taken ill he 
sent for the 1st and 2nd Defendants, and on 18th Avany (31st August) 
executed a will in general terms constituting them executors and ma- 
nagers of his Estate; and that subsequently, or on the 21st of the said 
month, he caused a codicil to be added by which he left a separate pro- 
vision for his wife, daughter and other female relations, and the rest of 
his property to religious and charitable uses, with a proviso, that, if his 
, wife, then pregnant, bore a son, the Estate should revert to him on his 
coming of age, remaining under the management of the 1st and 2nd 
Defendants until that period. 

8. The Civil Judge was of opinion that the Defendant's evidence, 
oral and documentary, fully proved the will and codicil to have been duly 
executed, and that the deceased was in the full possession of his senses 
at that time. The evidence adduced by Plaintiff to establish the con- 
trary the Civil Judge considered inconclusive, and unworthy of credit. 

9. The next points therefore for the Civil Judge to decide were. 

1st. Wliether the will in question was valid ? 

2nd. Supposing the deceased gave his wife verbal instructions to 
adopt a son in the event of her bearing a daughter, would her compliance 
with those instructions operate to invalidate the will, in which no men- 
tion is made of adoption ? 

10. The Pundits of the Sudder Udalut, to whom the above questions 
were referred, decided the 1st question in the affirmative, and, with re- 
gard to the 2nd, they observed that, if the testator had given instruc- 
tions to his wife to adopt a son, her compliance with those instructions 
would invalidate the will. 

11. It therefore, only remained for the Civil Judge to determine 
whether, as stated by Plaintiff, her deceased husband had authorized her 
to adopt ; and to establish this point, he, the Civil Judge considered 
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PIniniiff had failed to adduce sufficient proof, and, being of opinion that 
the last wishes and intentions of the deceased were contained in the 
will and codicil to it, he dismissed the Suit^ assessing Plaintiff with costs. 

12. IVom the above Decree the Plaintiff now appeals urging, 
* -K- ^ 

*' Srdly. Upon the 'face of the will, it is clearly illegal ajid void under 
*' Regulation V. of 1829 for it is contrary to Hindoo law which declares 
" that, if a Hindoo sliall die without male heirs within the 8rd degree, his 
" estate shall rest in his widow in trust for his heirs, who in this case are 
'* the deceased's daughters and their issue ; thus, this alleged will, even 
" supposing it to be valid, is clearly illegal, and must, it is submitted, be 
*' declared void.'' 

20. Tlie 3rd objection taken by the Appellant is, that the will is 
illegal, because the widow is the party to whom the law gives the estate. 

21. The Court have referred to all the authorities quoted by the 
Appellant in support of this position, and find that, although the opini- 
ons regarding wills of Hindoos, generally, are conflicting, yet that the ma- 
jority of them are against the argument of the Appellant. 

22. It is unnecessary to cite all the opinions given on the subject, and 
Morley Jigcst, pflgc 39. ^^^^ Court will content itself by referring to the 

No«. 3 and 4. case of Kamtoonoo Muluck versus Bamgopaul 

Maluck, in which it was held that a Hindoo might and could dispose by 
will of all his propert}', moveable and immovable, and as well ancestral 
as otherwise ; and this decision was affirmed on Appeal by the Judicial 
Committee of the Privy Council. 

23. Questions however regarding the legality of the will now under dis- 
cussion were referred to the law Officers of the Court, to whom the legis- 
lature have assigned the duty of declaring the law on such matters, 
and they distinctly stated their opinion that it is a valid and good in- 
stroment. The arguments, therefore, of the Appellant, that it is not re- 
cognizable under the provisions of Regulation V of 1829, cannot be 
sustained. 

24. The Court of Sudder Udalut for the above reasons affirm the 
Decree of the Civil Court, and dismiss this Appeal with costs. 
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No. 11 OF 1849. 



Dec&bb patbd 29th Novbmbbr 1851. Pa^e 234* M. F. 

1. This Suit was originally instituted by th€ Plaintiffs, Special Ap- 
pellants, for the recovery from the Special Respondents and five others 
of I pungoo, or share, of Malgoozary Nunjah and Poonjah lands, va- 
lued at Rupees 37-8-0, a thatclied house and backyard with certain 
trees standing thereon, valued at Rupees 35-0-0, togethtar with past pro- 
duce, including the value of trees cut down and carried away by the 
Defendants, Rupees 36-8-0.— Total Rupees 109.0-0. 

?• The Sudder Ameen, considering that Plaintiffs' Documents A and 
B were satisfactorily proved, and that it was also established that Baula 
Gooroovuppa Naick had attested the mortgage Bond executed by Plain- 
tiffs to Arnachelhi Pillay in 1841 , adjudged to Plaintiffs the lands claim- 
ed with 25 Rupees, the value of the trees cut down, but disallowed 
the remainder of the claim aa not having^ been proved. 

9. A Special Appeal was thereupon preferred by the Defendants, winch 
the Court of Sudder Udalut admitted on the ground that tlie most im- 
portant point in the case, viz. the right and the title of Baula Goorbo- 
vappah Naic^ to execute tlie Deed of Sale A to Soobba Naick had not 
been noticed in the Appeal Decree, and that even in the original Decree 
it had not met with the attention to which it was clearly entitled. 

10. They observed that the property under litigation was, it appeat- 
ed, the hereditary estate of three brothers^ of whom the Special Appel- 
lant's husband was the eldest, and Baula Gooroovuppa Naick the sedond, 
and it was contended that the Special Appellant's hnsband had, by adop- 
tion, forfeited his right to his share in the paternal estate, that the le- 
^lity of this adoption, he being the eldest son of his father, if it even 
took, place, was,^alkd( iu .question, and that this point should have been 
refeiTTed Jfpr ther opinion of the Hindoo Law Officers of the Court of Sud- 
der Udalut. 

11. The Suit was then remanded for reinvestigation- by the Civil 
Judge, in order that he might take into consideration the fact of the 
alleg!^ adoption and its legality according to Hindoo law. 

12. The Civil Judge, having taken additional evidence on the point 
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in question^ passed a revised Decree in which he observed that, '< as fari 
*' as positive proof went, the alleged adoption was not proved, hot that the 
'* circurastantial evidence to that fact was so strong as to leave but little 
" doubt that it did take place/' Having, however, consulted the Law 
Officers of the Sudder Udalut as to the legality of the said adoption, 
and received for answer that the adoption of an eldest son is not valid 
under Hindoo law, he considered that fatal to the Plaintiff's claim, and 
therefore he set aside the original Decree ; but being of opinion that *' Re- 
" spondent's father had, no doubt, acted with good faith and had g6od 
" ground for supposing that Baula Gooroovuppa Naick was legally com- 
" petent to sell the laud, for which a fair price was paid,^' adjudged the 
parties to pay their own costs respectively. 

13. The Respondents, in their turn, preferred a Special Appeal 
from the above Decree, urging that in consequence of the adoption of 
his two brothers Baula Gooroovuppa Naick succeeded to, and had sole 
and entire possession of, and control over, the property of his father 
Gopaula Naick, the merassee being entered in his name in the Circar ac- 
counts ; that eldest sons are adopted even among the Bramins in thfli 
Zillah of Combaconum, and therefore it cannot be illegal among Soodras, 
to which caste the parties in this Suit belong ; that final Decrees have 
been passed recognijjing the validity of such adoptions according to the 
futwahs of former Pundits, copies of which they are ready to produce ; 
that Baraa Naick performed the funeral ceremonies of his adoptive father 
and mother, and executed Deeds of Sale and attested various documents 
as adopted son of his Uncle Gooroomoorty Naick ; but that it was not 
proved that he performed the obsequies of his natural father. 

14. The Court of Sudder Udalut, having takeii into eonsideiratiou 
copy of a Decree of the late Acting Zillah Judge of Combaconum, ift^ 
wlVicli the adoption of an eldest son is declared to be valid in an opinion 
delivered by the Sudder Ameen Pundit of that Court, and finding it 
stated in Sir Thomas Strangers Work on HiitdooLaw, that such an adop- 
tion, however blameable it may be in . the giver, would nevertheless be^ 
to every legal purpose, good and valid, and that therefore there was still 
room to doubt whether the Hindoo I^aw on the point in question had 
been correctly interpreted, were induced* to admit a Special Appeal .ase- 

a 



Digitized by 



Google 



58 KUUNOS 07 TBI [18.51. 

cond time in order that the point might be farther considered and de- 
cided authoritativelj. 

1 5. The following question was accordingly put to the Hindoo Law 
Officers of the Sudder Udalut. 

Question io the Pundits. 

" Under the Hindoo law, is the adoption of an eldest, or only, son 
" legal, when effected by his paternal unde ? If so, would the legality of 
*' such adoption be affected by any division or non-division of proper- 
•* ty which may have taken place between the natural and adoptive 
" fathers of the boy adopted" P 

'^ Authorities to be cited.*' 

16. To which the following answers were received from the Senior 
and Junior Pundits. 

Answer of tie Senior Pundit. 

" The law book, * Dutta Mimansa of Nunda Pundita' sanctions the 
adoption of an only son by his paternal uncle destitute of male issue. 
When such sanction is given, in case where a man has no more than an 
only son, there can possibly be no objection to the adoption of the eldest 
son of a man who has other sons alive.'' 

" The legality of the above adoptions cannot be affected by the 
division or non-division of property which may have taken place between 
the natural and adoptive parents of the boy adopted.'' 

" The authority for the above is the law book of Nunda Pundita above 
" referred to." 

Answer of tie Juni^ Pundit, 
" The law Books ' Vijnanswerejem,' ' Smoortichendreka/ &c. clear- 
'' ly prohibit the gift or acceptance of an only, or eldest son, for 
*' adoption, under the text of ' Vasistha', which declares,—' Let no man 
'' give or accept an only son, for he is (destined) to continue the line of 
«' bis ancestors, nor should an eldest son be given.' Further the said law 
" book ' Smoortichendreka' after forbidding the gift of an only son, de- 
" dares that in the event of his being given, such gift shall be cancelled 
*' by the King, none of the law givers (sages) authorize the adoption of 
♦' th« said sons among brothers/' 
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*' But the law book ' Nunda Punditeyem' otherwise called ' Dutta 
" Mimansa' declares that a man can give his only son in adoption to his 
*' brother, and that such son becomes Dwyamushyayana', or son to both. 
*' In support of this dictum, the said book quotes the story of ' Vitala 
«' and Bhairava' contained in ' Kalika Pdraaa/ But on looking over 
'' this story, it does not appear to be sanctioned by the usage of the 
" present age/' 

*' "For these and various other reasons, the adoption of the eldest, or 
*' an only son, referred to in the question, cannot be considered legali 
" nor is it aflFected by the division or non-division of the family." 

17. The foregoing answers being in direct opposition to each other, 
and that of the Senior Pundit being contrary to one he had formerly given 
in the same Suit when pending before the Civil Judge, the following fur- 
ther question was put to that Officer. 

Question to the Senior Pundit 

" With reference to your answer of the 8rd Instant declaring the 
" adoption of an eldest son valid, you are desired to state how it can bo 
'* reconciled with the concurrent opinion given by you and the Junior 
" Pandit of this Court on the 3rd April 1848 repudiating the validity 
'* of the said adoption.^' 

" You are further required to cite the legal passages, authorizing the 

'' above adoption in as plain and express terms as 

'' those in which it is prohibited by *' Mitacshara' 

" without any reservation or exception whatever, the inferential reason- 

*' ing contained in your answer, under remark, being considered unsatis- 

" factory." 

18. And the following answer was obtained thereto. 

Answer of the Senior Pundit 

" In the Book entitled ' Smoorte Mookla Palum' or ' Vydyanatha 
'* ' Dectchteyum,' Chapter upon * Pollution,' the author, referring to the 
** prohibition of the gift or acceptance of an eldest son, observes that Mfc 
" is stated in Trikandy that in case an eldest son be given through 
'' mercenary motives, contrary to the said prohibition, he alone, though 
" 80 given away, shall, on the death of his natural father, perform his 
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-'* burning and other ceremonies, notwithstanding the existence of his 
*' other sons.' Accordingly, Paruskara sayi : — * Thougli given away, ason 
>^ shall not forfeit the wealth and gotruin of his natural father since 
*' Menu declares him to be still connected with both/ Such son alone 
" is allowed by certain authors to be * Dwyamusliyayana' who is en- 
*' titled to succeed to the property of both his natural and adoptive 
" fathers. These passages warrant the conclusion that the gift of an 
" eldest son for adoption is valid, a conclusion which is conveyed also 
*' in the Book called ' Datta Mimansa' of Sree Eama Pundita, Chapter 
*' on ' Pollution/ As * Nunda Pundita' declares that the prohibition of 
*' the adoption of an only son does not apply to the only son of a brother, 
" I concluded, by parity of reasoning, that the prohibition of the adop- 
'• tion of an eldest son does not apply to the eldest son of a brother. 
*' On considering simultaneously the aforesaid authorities, I am im- 
'^ pressed with the conviction that the said prohibition refers, not to a 
" brother's son, but to other than nephews. It is upon this conviction, 
" that I have founded my answer of the 3rd Instant. Having made 
'* the several books of the Hindoo law the chief object of my study, 
*' since my appointment as Pundit to this Court, I have become so fa- 
" miliar with them that all of them presented themselves to my recoUec- 
'^ tion at once and induced me to frame my said answer to the effect 
" mentioned above/' 

" As regards my answer, dated 3rd April 1848, I beg to observe that 
" the above authorities not having come to my recollection at the time, 
" I was led away by an idea that the general prohibition contained in 
'' < Vijnanaswareyum/ &c. might apply also to the son of a brother. I 
" therefore gave the said answer accordingly/' 

19. The opinions of the Pundit clearly shew that as a general rule 
the adoption of an eldest, or of an only son, is an act alien to the 
principles of Hindoo law. The reason of this is obvious, that the eldest 
son is the stated person upon whom the father should depend for the 
performance of those obsequial rites to which the Hindoos attach such 
importance. It appears, however, according to the Senior Pundit, and 
the authorities he has cited, that an adoption of an eldest, or of an only 
son, by a paternal uncle, but by none other, is sustainable and Sir Thomas 
Strange (Vol. I. page 87) has given it as his belief that " with regard 
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'' to both these prohibitions respecting an eldest and an only son, where 
" they most strictly apply, they are directory only, and an adoption of 
" either, however blameable in the giver, would nevertheless, to every 
" legal purpose, be good, according to the maxioi of the Civil Law, pre- 
" vailing perhaps in no code more than in that of the Hindoos, factum 
" valet quod fieri non debuit" 

20. In the present instance the adoption was by a paternal uncle, 
and having thus taken place, though a thing to have been avoided, it 
must be held to be valid. The Court of Sudder Udalut find however 
that the Special Appellant's claim remains nevertheless an untenable one, 
as such adoption does not take the adopted out of his natural father's 
family, the effect of it being that he is to inherit under his adoptive 
parent without losing inheritance under his natural one " becoming," as Sir 
Thomas Strange states in correspondence with the citations made by the 
Senior Pundit, " Dwyamushyayana, or son to both.'' (page ^^) Rama 
Naick having thus continued in the eye of the law a member of his 
natural father's family, notwithstanding his adoption by his uncle, his 
consent to the deed under which the Special Appellants claim the pro- 
perty in litigation could not be dispensed with, and as such consent was 
wanting, the, deed becomes void. 

21. Eor these reasons the Court of Sudder Udalut dismiss this 
Appeal, and adjudge the costs thereof to be discharged by the Special 
Appellants. 

No. 96 OF 1851. 

DifiCBJBE DATED 22nd Deckmbbe 1851. Page 255 M. V. 
1. The Original Suit was instituted for the recovery of a piece of 
ground valued at Rupees 15, with arrears of rent amounting to Rupees 
11-1-4, which it was alleged the 1st Defendant had rented from the 
husband of the Plaintiff. 

4. The Sudder Ameen considered it to be fully established that the 
ground belonged to the Plaintiff, and he accordingly decreed in her favor. 

5. The Decree of the Sudder Ameen was reversed by the Assistant 
Judge. 
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6. Upon the application of the Plaintiff the Court of Sudder Uda- 
lut admitted a Special Appeal, on the ground that the proceedings in the 
Assistant Judge's Court had been irregularly conducted. 

7. The Court of Sudder Udalut find that tlie provisions of Section 
XIII, Regulation III of 1802 were not observed by the Assistant 
Judge in the issue of notification to Special Appellant of the institution 
of the Appeal against the Original Decree by the Sudder Ameen, which 
had been passed in her favor, whereby she had not due opportunity of 
defending herself before the Assistant Judge in the said Appeal. 

8. It appears that return was made to the notice issued to her to the 
effect that the Special Appellant was at Negapatam. Thither a fresh no- 
tice should have been forwarded to her ; but that step was not taken, and 
a further irregularity was committed in fixing the Original notice on the 
Special Appellant's house, by way of proclamation of the Suit, whereas a 
fresh process to be so affixed should, if ultimately found necessary, have 
been issued. 

9. Under these circumstances the Court of Sudder Udalut resolve to 
remand the Suit to the Assistant Judge in order that Special Appellant 
may have the opportunity of defending herself in the said Appeal, and 
that a fresh Decree therein may be passed. 



No. 6 OF 1847. 

Decree dated 3 1st Decembbe 1851. Pa^e 262 M, F. 

1 . This action was originally brought by the Plaintiffs, (Special Res- 
pondents) to recover from the Defendants (Special Appellants) the sum 
of Bs. 12-2-2 as arrears of Cundayam, including interest due according 
to Pottah, and the Putcut accounts for certain Nunja and Poonja lands 
and trees, situated in the Village of Sodapoorum belonging to the '* An- 
nadanaputty Mottah^' the whole annual rents of which amount to Es. 
40-9-8, and for an injunction to oblige the Defendants to exchange 
Pottahs and Moochilkas with them. 

2. The Plaint set forth that Plaintiffs, having rented the said 
Village from the Moottahdar for the years 1842 and 1843, inspected the 
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lands, trees, &c. according to the custom prevailing in the said Moottah, 
and on the 23rd November 1842 prepared a Pottah for the Fysul 
Teerwa, Rupees 40-9-8, and tendered the same to the Defendants who 
refused to receive it, or to give a Moochilka, in consequence of which the 
Pottali was deposited in the village Choultry, and the sum of Rupees 
11-12-2 remained uncollected, Rs. 28-13-6 having been paid. Plaintifis 
accordingly sued for this balance and interest thereon, annas six, with 
further interest up to date of payment. 

3. The Defendants, in answer, admitted having received a Pottah for 
the lands in question from the 1st Plaintiff (tlie former renter)onl 5th March 
1840 for Rs. 28-13-8, which rent they still continue paying, but declar- 
ed that the present renters should have issued Potiahs and received 
Moochilkas in the month of Chitri (April) and not in Arpesy (Novem- 
ber;) and that in the event of parties refusing to receive Pottahs they can 
only be deprived of their lands by order of the Collector ; they added that 
Suits for land revenue unsupported by Pottahs and Moochilkas should be 
dismissed under Sections II and VI, Regulation XXX of 1802, that the 
demand for tree tax is illegal, that the former renters had collected Teerwa 
according to the terms of Defendants' Pottah for 15 years, and that the 
Istimrar sunnud, Hookumnamah and Regulations prohibit Moottahdars 
and renters levying more than the Pysul rents regarding which several 
Decrees have been passed. 

4. The District Moonsiff decreed that the Defendants should receive 
the Pottahs tendered, give Mooclrilkas and pay the Cundayem rent and 
Teerwa fixed on the areca and cocoanut trees, &c. and betel gardens as 
other Ryots in the said Moottah do, at the rate claimed, and adjudged 
them to pay Rupees 10-12-2 for arrears of Teerwa (one Rupee being de- 
ducted which was claimed in excess) with interest, six annas, and further 
interest up to the date of payment, and costs of Suit. 

5. The Defendants appealed, adverting to Decrees prohibiting exces- 
sive Teerwah being levied on Poonjah lands converted into Nunjah and 
Totura at the cost of individuals, and urged that the Respondents should 
be punished for demanding rents in excess of those specified in the 
Pottah. 

6. The Respondents, in answer, referred to several other Suits in which 
Decrees have been passed recognizing the right to levy the progressive 



Digitized by 



Google 



04 ntLtNGS OF tHE [1851. 

tree tax^ at the rates claimed in the Moottah in question^ and stated that 
the Pottah was passed in the month of Kartegay (December) according 
to the custom prevailing in the village* 

7. The Civil Judge confirmed the District Moonsiff^s Decree, on the 
grounds that it was shown by the Decree in Appeal Suit, No. 102 of 1812 
(which adverts to those of the Provincial Court Nos. 1 and 3 of 1833 
and those of the late Register ill Nos, 12, 13 and 14 of 1841, against 
which the applications for the admission of Special Appeals were rejected 
under Section IV, Regulation XV. of 181C) that the progressive tree 
taxes, at the rate claimed for areca and cocoanut trees, were levied in tlie 
Annadanaputty Moottah, that the Court of Sadder Udalut had dismissed 
the application for Special Appeal in their proceedings of 22nd October 
1844 finding " no grounds for calling in question the correctness of a 
" decision formed upon what is proved to be the established custom of 
'^ the particular part of the country in question,'' that the Defendants 
admit that the former holders of the lands, as well as themselves, 
enjoyed the produce of trees, which the four witnesses examined for 
the Plaintiffs prove existed as set forth in the Plaint, and that 
the refusal of the Pottah is proved by the said witnesses one of 
whom is the curnum. The Civil Judge moreover observed that the 
Snits adverted to by Appellants merely refer to lands converted into 
Nunjah and Totum, watered from wells sunk at private cost, and not to 
areca and cocoanut gardens, on which the progressive tree tax has fre- 
quently, as above shown, been declared to be due. Appellants were 
adjudged to pay all costs. 

8* The Defendants being still dissatisfied preferred a Special Appeal 
to the Court of Sudder Udalut, contending as before, that the ex- 
action of a progressive rent on areca and cocoanut trees, &c., and betel 
gardens is illegal and contrary to Section I, Regulation XXV. and 
Section VII, Regulation XXX. of 1802; that Pysul rent was fixed on 
their Putcut lands at certain rates, according to which they, as well as 
former Puttahdars, have always continued to pay, that they, at their own 
expense, formed a garden on the Poonjah lai»d after the Fysul rent was 
so fixed ; that the extra rent now claimed is equal to twenty times th^ 
said Pysul rent, and that the Decrees passed in Special Appeals Nos. 5 of 
1830 and 10 of 1835 on the file of the Provincial Court for the Southera 
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Division, as also Decrees passed in the Salem Zillah aud Appeal Courts, 
have decided that no reuiitkoHld ie raked, 

9. The Court of Sudder Udalut admitted a Special Appeal on the 
ground that the Decrees of the Lower Courts appeared to be opposed to 
the provisions of Clause 2nd, Section VIII, Regulation V. of 1822, in 
wliich is laid down the course to be pursued when a party refuses to re- 
ceive a Puttah tendered by a proprietor or farmer, 

10. And an order was issued to the Civil Judge to replace the Suit 
on his file, and pass judgment therein de novo. 

11. The Court of Sudder Udalut, having been afterwards led to re- 
consider their former order by a motion presented by the Special Ees- 
pondents saw reason lo think that Clause 2iid, Section VIII, Regulation 
V. of 1822 was not applicable to the case, as both the Clauses of that 
Section as well as Section X, Regulation XXX of 1 802, referred to in Clause 
1st provide for cases in which the proprietor or farmer may seek to oust the 
under-farmers or ryots, and give the lands to others, which is not the 
case in the present instance. 

12. They however considered that the admission of the case to a 
Special hearing was necessary as it involved in its decision questions of 
general interest, which required an authoritalive ainiouncement, and that 
it was, moreover, desirable that it should be finally disposed of by a 
Decree of the Court of Sudder Udalut. 

13. The Civil Judge of Salem was accordingly directed to retrans- 
mit the Special Appeal petition to the Sudder Udalut together with the 
entire record of the Suit. 

14. The Court of Sudder Udalut proceed to pass judgment in this 
case. 

15. The Plaintiffs aver that their demand is based upon a custom, 
or usage, that has always prevailed in the Moottah in question of levy- 
ing a progrecisive rate of Teerwah upon areca and cocoanut, &c. trees 
and betel gardens newly formed on the Poonjah lands, and the Defend- 
ants on the other hand resist this claim on the ground that a "Fysul rent 
was formerly fixed on their Putcut lands, at certain rates, and that the 
demand for any thing in excess of that rent is illegal and contrary to 
Kegulation XXV and Section VIII, Regulation XXX. of 1802. 
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16. The points for consideration therefore appear to be, Ist, whether 
this increased rate of assessment comes under the prohibition contain- 
ed in Section VII, Regulation XXX of 1802; and, 2ud, whether such a 
custom as that contended for has really alwajs obtained in the Moottah 
in question. 

17. The said Section runs thus, " proprietors and farmers of lands 
" shall not levy any new assessment, or tax, on the Ryots under any 
" name or under any pretence ; exactions other than those consolidated 
" in the Puttah, or otherwise authorized by Government, shall upon 
'* proof subject the proprietor, or farmer, to a penalty equal to three 
'' times the amount, of the exaction,'^ which exactions are explained in 
the preceding Section VI to be *' collections under various denomina- 
*^ tions in addition to the proprietor's share, such as canongoe and ca- 
" velly Russoms, or other charges/' 

18. It appears to the Sudder Udalut that the increased assessment 
now claimed is not of the nature of a " new tax/' or of an " exaction" 
such as those contemplated in the above quoted sections. 

19. Certain rates were fixed as the maximum Tecrwah on different 
descriptions of land at the time of the permanent settlement, which rates 
cannot, of course, be raised so long as the lands remain under the same 
cultivation, whether Nunjah or Poonjah, &;c., but the same rule does not, 
in the Court's opinion, apply when lands are improved by converting 
Poonjah into Nunjah, and Nunjah into Totakal, or garden, cultivation. 

20. It is true that various conflicting decisions have been passed on 
the subject, but those which carry most weight and authority with them 
are in favor of the Plaintiff's claim, on the same grounds which are stat- 
ed above. 

21. In Original Suit No. 211 of 1831, for instance, the Zillah Judge 
of Salem decided in favor of a precisely similar claim in respect to lands 
situated in the very same Moottah, on the ground that the demand was 
sanctioned by long established custom, and that it was not contrary to 
Law, setting forth some very strong arguments to show both the reason- 
ableness and necessity of such a tax being allowed. 

22. The said Decree was confirmed in Appeal by the late Soutliem 
Provincial Court which was of opinion that, '* tSie usage insisted on by 
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" the Bespondents is satisfactorily established in evidence^ and there is 
*' nothing to show that they, in raising the Teerwah on the Appellants, 
" liave exceeded the rat'? fixed by the Circar, as a maximum on the lands 
'' of the description of those under consideration when the village was 
*' under amany/' 

23. Moreover the Court of Sudder Udalut in their proceedings un- 
der date the 22d October 1S41 rejected an application for the admission 
of a Special Appeal from the Decree of the Civil Judge of Salem in Ap- 
peal Suit No. 102 of 1842, in which a similar claim was litigated be- 
tween certain other parties in the same Moottah, and in which the 
same points were put in issue, and the same judgment passed, and 
the Court therein explained that " the sections quoted^' (the same quoted 
by Defendants, Special Appellants, in this case) *' prohibit Moottahdars 
*' from exacting from Ryots payment of taxes, or assessment, not included 
" in the Puttahs granted to them ; but the Court do not understand 
" them to declare that land which is improved (such as being raised from 
" Poonjah to Nunjah, or to Totakal) shall not, according to the custom 
*' which may be found to prevail in the part of the country in which the 
" lands may be situated, be liable to pay increased rate of rent to the 
" Moottalidar.'' 

24^. That such a custom has prevailed for a long time in the said 
Moottah is declared by both the Lower Courts to be a fact established 
beyond all doubt. 

25. The Court are therefore of opinion that the claim is both just 
and legal, and that the Decrees of the Lower Courts should be afl^med, 
and the Special Appeal dismissed with all costs of Suit. 

1852. 



No. 20 OF 1852. 



Decree dated 11th March 1852. Pa^e 17 M. V. 
1 . The Plaintiff in the Original Suit sought to recover from the 
Defendant certain lands and a house valued at Eupees 134-15-0, which 
she bad given to her daughter on her marriage with the Defendant, 
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and which she. Plaintiff, contended should revert to her as her daughter 
died, leaving no issue. 

2. The Defendant asserted his claim to succeed to the property in 
right of his wife, as the same had been given to her as Streedhanum. 

3. The Mooftj Sudder Ameen who tried the Original Suit was of 
opinion that, as the daughter had no issue, the property which had been 
given to her by her mother should devolve on the husband, as the heir to 
his deceased wife. He, therefore, dismissed the plaint, adjudging each 
party to bear their own costs. 

4. The Plaintiff appealed, and the Acting Civil Judge, concurring in 
the view taken of the case by the Sudder Ameen, confirmed the original 
award witli costs. 

5. On a Special Appeal being preferred, the Court of Sudder Udalut 
in their proceedings dated 30th December 1818, sent back the case for 
reinvestigation. Tlie Court observed that their Law Officers had declared 
that, if the marriage of the deceased had been conducted under any of 
five forms enumerated, then, the husband would be entitled to retain the 
property given to his wife as Dowry, but if under any of three others 
specified, then, the property would revert to the mother who gave the 
Dowry, and that it was essential for the correct disposal of the case to 
ascertain under which of these forms the marriage had taken place. 

6. The Suit w^as accordingly replaced on the file ofthe Moofty Sud- 
der Ameen, who, after taking fresh evidence, came to the conclusion that 
the marriage had been performed under the form termed *' Asoora/' one 
of the three which entitled the mother to succeed, and he accordingly de- 
creed in her favor. 

7. The Civil Judge again remanded the Suit for further enquiry, oh- 
serving that he could not agree with the Sudder Ameen that the deposi- 
tions of the parties showed the marriage to have been performed undt- r 
the form *^ Asoora^' ; that it was admitted by both parties they were 
ignorant of the particular form under which it took place ; that while 
the Plaintiff averred she received 50 Poons from the Defendant for her- 
self, he affirmed that his bride was given as *' Kunnikadanum^' (or in 
gift.) On this point therefore the parties being directly at issue the 
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Moofty Sudder Ameen was instructed to give them an opportunity of 
proving their respective allegation;?. 

8. Evidence liaving been taken en both sides, the Sudder Ameen 
took a different view of the matter, and being of opinion the Defendant 
had proved that the Plaintiff had given her daughter in marriage as 
" Kunnikadanum," he decided for the husband's right. 

9. The Plaintiff appealed from this decision to the Civil Judge, who 
modified it in the following terms : — 

" There is no particular reason for giving the preference to the witnesses 
*' of either party, and as such a length of time has elapsed since the marriage 
'^ took place, it is not very likely that any of them can know much about 
" the point at issue, since it was one in which they had no actual concern 
" beyond that of guests on the occasion ; and, considering the great uncer- 
" tainty that hangs over the matter, it seems to the Civil Judge that the 
" fairest way to decide it will be to divide the property between the 
*^ claimants." 

" And the Court decrees that the property at issue be equally divid- 
'' ed between the Plaintiff and the Defendant ; each party to pay their 
*' own costs.'' 

10. In support of the application for- the admission of a Special 
Appeal it is urged l — 

1 st. That the Decree of the Civil Judge does not determine in any 
way the rights in dispute between the. parlies to this^Suit, and, therefore, 
this Decree is contrary to the practice of the Courts, and does not com- 
ply with the requisitions of the Regulations. 

2ndly. That the Civil Judge has reversed the Decree of the Sudder 
Ameen in respect of a fact found and declared by him on the evidence, 
without ret5ording his reasons for so doing ; and, 

3rdly. That the Decree of the Civil Judge is null and void, in that 
it does not determine the main fact upon which the whole case rests, 
and for the determination of which this Court remanded the case for 
re-investigation. 

1 1 . The Court of Sudder Udalut consider that it was incumbent on the 
Civil Judge to have given a distinct judgment as to the title to the pro- 
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perty in dispute^ and not have passed an award partaking of the nature 
of a compromise between the parties, who had expressed no assent thereto. 

12. The Court of Sudder Udalut consequently resolve to admit a 
Special Appeal, and to remand the Suit to the Civil Judge with direc- 
tions to replace it on his file, and pass judgment on the point at issue. 



No. 22 OP- 1852. 

Decrbb dated 18th March 1852. Page 22 M. V^ 

1 . Tlie Original Suit was instituted before the Hindoo Sudder Ameen 
of Chittoor by one Nama Ramasawmy Chetty for the recovery from the 
Special Appellant of the sum 6f Rupees 489-14-8, being the one-thrid 
share of the amount of a Rauzeenamah recovered by the Special Appellant, 
on account of himself and his two nephews, by one of whom the share 
due to him had been transferred to the Plaintiff, the Defendant not having 
accounted for it. 

2. The Hindoo Sudder Ameen decided that the alleged transfer of 
the share sued for was irregular, the property of which the said share 
was a part, being the common property of an undivided family, and he ac- 
cordingly dismissed the Plaintiff's claim with costs. 

3. The Plaintiff appealed to the Civil Court contending that the 
tranrfer deed was proved and that the family was divided, and he advert- 
ed to a note at the foot of the Rauzeenamah to the effect that the shares 
should be divided. On his application, four additional witnesses were 
examined by the Appellate Court, who deposed that the family was a 
divided one. 

5. The Civil Judge decided that the family was a divided one, and 
that the transfer was valid, and awarded to the Plaintiff a fourth share of 
the amount recovered under the Rauzeenamah, viz. Rupees 350-18-6, the 
note appended to it showing that one-fourth, and not one-third, was the 
share due to the individual who had made the transfer to the Plaintiff 
(Special Respondent). 

6. The Special Appellant, in support of liis application for the 
admission of a Special Appeal, contends that the transfer was 
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not valid, tbe family not having been regularly divided; that it 
was not competent to a Court of Justice to entertain a Suit for a 
sum of money transferred under such circumstances, and that the ex- 
amination of further evidence by the Appellate Court was in contraven- 
tion of the rule laid down in the circular order of the 27th August 1829. 

7. The Court of Sudder Udalut resolve to admit a Special Appea 
in this case on the ground that it is contrary to judicial practice for the 
Court of Appeal to take fresh evidence on a point which arose out of the 
claim (the subject of the Suit) but which, having been hastily dismissed 
by the Court of Original Jurisdiction, did not form the subject of any 
sufficient enquiry. 

8. And the Special Appeal having been admitted, the Court of Sud- 
den Udalut resolve to return the Suit to the ZiUah Court with instructions 
to remand the Suit to the Sudder Ameen in view to the question, whether 
the family was a divided or an undivided family, being determined after 
further evidence has been heard to that fact. 

9. And for the information of the Zillah Judgr, and for the future 
guidance of the Sudder Ameen, the Court of Sudder Udalut resolve to 
point out that the latter Officer's Decree is incomplete in that it does not 
contain a statement of the points which each party was required to prove. 



No. 23 OP 1853. 



Di&CREE DATED 22d Makch 1852, Pagt 23 M. V. 

1. The Original Suit was instituted for the recovery of Rupees 25-0-J 
with interest, being the hire of a Pattimar alleged to have been engaged 
by the Defendant, in December 184S, for the purpose of conveying the 
family of the Principal Sudder Ameen Appalaya to Honore. 

4. BotJi the Lower Courts concurred in rejecting the evidence ad- 
duced by Defendant to prove the payment of t^c boat hire, and in con- 
sidering his fraudulent appropriation of the money given to him for that 
purpose clearly established. They accordingly passed judgment in favor 
of Plaintiff assessing Defendant with all costs. 
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5. In the Special Appeal applicaiion it is conlended that the Lower 
Court's appreciation of the evidence respecting tlie nou-payment of the 
boat hire was incorrect, and that, admitting Plaintiff's statement on that 
point to be true, the Principal Sudder Ameen Appalaya, and not the 
Special Appellant, was the party who should have been sued. 

6. The Court of Suder Udalut consider that a Special Appeal should 
be admitted in this case, inasmuch as it was requisite that Appalaya, the 
late Principal Sudder Ameen, should have been made the principal De- 
fendant in the Suit, under the rule that, ** where a contract is entered in- 
'* toby an Agent in his own name, but really on behalf of another person, 
*' and a Suit is instituted respecting that contract, the principal must be 
" a party to the record/' They accordingly resolve to admit a Special 
Appeal, and to send the Suit back for amendment and decision de novo 
by the Sudder Ameen Moofty. 

No. 25 OF 1852, 

Decree dated 1st April 1852. Page 27 M. V. 

8. Bat the Subordinate Judge, in his Decree, has not entered into 
any examination of the evidence, but contented himself with remark- 
ing that the plea was " a clumsy ruse often adopted bj native litigants 
" and happily seldom successful. A ruse which in this case bears the 
" stamp of falsehood on the face of it." 

9. But this cannot be admitted. The Subordinate Judge has to deal 
with the evidence before him and not with general practices ; aitd if he 
rejects the Plaintiff's evidence on this point he must give his reasons for 
so doing. 



'*©• 



No. 28 OF 1850. 

Decree dated 15th April 1852. Page dl M. F. 

22. The Court of Sudder Udalut would point out that a party is 
not allowed to plead as an excuse for neglecting to file, or to obtain^ 
evidence that the Court below did not specially call for it, provided that 
Court had fixed the issues, * * * under which the evidence might 
with propriety have been tendered by the party himself. 
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No. 30 OF 185L 

Decree dated 22nd April 1852. Tage 38 M. V. 

1. The Original Suit was instituted for the recovery of Kupees 20-1-6, 
arrears of Swatuntrums for the 7 years (viz. from Fusly 1250 to Fusly 
1257) during which the Defendants have cultivated, as Payakarree 
Ryots, certain lands in the Village of Vellyoor, of the whole Meerassy 
of which the Plaintiff holds a fourth share. 

3. The Sudder Ameen dismissed the Plaintiff's claim with costs, on 
the ground that the land in question was immemorial waste land, com- 
mon to all the share-holders of the Meerass ; and that inasmuch as the 
Plaintiff was only one of the four shareholders, and, as he had not ])rov- 
ed that the land referred to belonged to Plaintiffs own particular share, 
that he was therefore not entitled singly to prosecute a claim for Swa- 
tuntrums, that the Defendants held the land from the Circar and not 
from the Meerassidars, and that the Plaintiff had failed to show that, in 
any single similar instance, the cultivating Eyot had paid Swatuntrums. 

4. The Plaintiff dissatisfied with this Decree appealed to the Civil 
Judge, presenting at the same time two documents, viz., a Takeed issued by 
the Collector of Chingleput on tlie 14th August 1849, and a Hookoom- 
namah issued by the same Officer, in September 1849, which had for their 
object to show that the Meerassidars were entitled to demand Coopputtum 
from those who might cultivate the waste lands. 

5. These two documents were admitted and filed by the Civil Judge, 
who, after an attentive consideration of the record, confirmed the Decree 
of the Sudder Ameen. 

6. The Civil Judge observed that the question whether Meerassidars 

had a right, or not, to levy Swatuntrums from Payakarries, who do not 

hold from them, but who have at their own expense brought immemorial 

waste land into cultivation under cowles granted by the Circar, had been 

frequently decided by that Zillah Court in the negative, to the justice 

and' correctness of which opinion the present Zillah Judge fully assented ; 

that the Meerassidars have prescriptive rights, as limited by those of the 

Government, and they have also duties ; that it is their duty to arrange 

for the lands of the village being fully cultivated ; that when they do so 

10 
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they can claim the castomary Swatuntruins ; but when they fail in doing 
go, and the Circar exercises its right of granting cowles, they can have 
no right to claim any perquisites from lands which have been rendered 
productive by the labor and at the expense of others, without their in- 
tervention. With respect to the two further documents filed in the Ap- 
peal, the Zillah Judge observed that the Takeed contained nothing re- 
levant to the point, but that the Hookoomnamah issued by the Collector 
in September 1849 appeared to contemplate that future cowles should 
contain some stipulation in regard to Swatuntrum^s, when of course the 
terms of such agreements would be fully enforced by the Court, but 
that, as the Defendants had not in the present instance bound themselves 
by agreement to pay Swatuntrums, the Plaintiff could not levy such ex- 
actions from the cowledars. 

7. In his application for the admission of a Special Appeal, the Plain- 
tiff urged that it was contrary to local usage, also to the Swatuntra Dit- 
tum sanctioned by Government, and to the rules for granting waste 
lands prescribed by the Board of Revenue and by the orders of the Court 
of Directors, to declare that he (Plaintiff; was not entitled to Swatuntrums 
for the waste land refered to. 

8. The Court of Sudder Udalufc admitted the Special Appeal, because 
the question *' whether Meerassidars have the right, or not, to levy 
•' Swatuntrums from Payakarries, who do not hold from them, but under 
" cowles granted by the Circar, was an important one, and one which had 
" not as yet been decided by the Court of Sudder Udalut/' 

9. It is observed that the land referred to is described as " imme- 
morial waste land,*' which the Meerassidars never attempted to cultivate 
themselves, nor endeavoured to obtain others to do so ; and, when the 
Circar issued a proclamation inviting parties to clear the land, never ex- 
pressed a wish to undertake either of those obligations themselves. 

10. The Government were therefore quite competent to seek for 
cultivators by whom to secure a Revenue from the laud, which other- 
wise would have remained wholly unoccupied. But whether the Mee- 
rassidars of the Village, who, by reason of their omission or refusal to 
cultivate the land themselves, have no doubt forfeited their right to the 
Coodeewarum, or cultivator's share (for that can be claimed only by the 
actual cultivator, who has bestowed upon the land the benefit of his stock 
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and labor) have likewise forfeited their right to the peculiar privileges 
called Swatuiitrums, which are incidental to and evidence of Meerrassee 
property in land, is a separate and distinct question, which must be de- 
cided according to the immemorial usages and customs of the Country. 

1 1 . And, inasmuch as the Civil Judge of Chingleput, in the Decree 
now complained of, has determined this latter question in the affirma- 
tive, without any evidence having been taken to the custom and usage 
of the country in this respect, and without all the Meerassidars interested 
in the matter being before the Court, (and the Court of Sudder Udalut 
will show in a subsequent part of this Decree that the Plaintiff liimself, 
being only one of a community of Meerassidars, was not competent indi^ 
vidually to raise the question, or to originate such a claim as the present,) 
the Court of Sudder Udalut resolve to cancel so much of the Decree of the 
Lower Court as contains an extra judicial opinion on this point. 

12. And for the same reasons, the Judges now deciding this Appeal, 
consider it to be their duty to amend the certificate under which this 
Special Appeal has been admitted, and to restrict the question now to 
be decided to the case of the individual Meerassidar present before 
the Court, To determine the general question in the absence of 
the Government, and of all the parties interested in the village, might 
affect the rights of the Meerassidars, or the interests of the Government, 
who have not had an opportunity offered them of defending or support- 
ing this claim. 

13. To confine therefore the question to the Plaintiff now before the 
Court; — ^it is observed that the land referred to in this Suit is described 
as *' immemorial waste land,'* attached to a Meerassy village. Such land, 
when not specially divided (which has not been shown to be the case in 
the present instance) is property common to all the shareholders. The 
Plaintiff being only one of those shareholders, or Meerassidars, coidd not 
come forward with an individual claim for the Swatantrums on any 
given portion of that land, because no district portion of the land, form- 
ing the common property, is given to any individual shareholder, but the 
privileges, whatever they may be, are enjoyed in common with the other 
shareholders. 

14. Now the Plaintiff (Special Appellant) has slumbered on the 
rights^ which he now asserts, for the period of 7 years, and the other 
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shareholders do not appear to have come forward at all with any claim 
on this account ; and therefore the Sudder Ameen, who tried the Suit in 
original, very properly, in the opinion of the Sudder XJdalut, took ex- 
ception to the Plaintiffs Suit on the ground that he was not eompetent 
singly to prosecute such a claim. 

15. And, the conduct of the Special Appellant has been quite in- 
consistent wilh the claim urged by him in the present Suit. 

16. It is observed from the pleadings that this Special Appellaut is 
said to be himself a holder of *' immemorial waste land'' under a cowie 
granted by the Circar, and that, when sued by another Meerassidar for 
the payment of Swatuntrums, he resisted that claim on the precise 
grounds which he now considers no valid excuse for the refusal of the 
Defendants to pay the present demand. 

17. The Special Appellant has urged that, in the instance he refer- 
red to, he was himself one of the Meerassidars of the village to which the 
said waste land was attached ; but that fact, even if true, would not alter 
the question of the Special Appellant's liability, because the wj^ie land at- 
tached to a Meerassy village, which has not been specially divided, or any 
part of it given in maunium, is property common to all the shareholders, 
and therefore the Special Appellant could not claim the right of accept- 
ing a cowle from Government for the cultivation of any given portion of 
it, without assigning to the other shareholders their proportion of the 
Swatantrums, if any are exigible under such circumstances. 

18. The Court of Sudder Udalut resolve therefere to oonfiim so 
much of the Decree of the Civil Court of Chingleput as rejects the 
Plaintiff's undivided claim to Rupees 20-1-6, due as arrears of Swatan- 
trums ; and the Court of Sudder Udalut, dismissing this Appeal adjudge 
the Special Appellant to pay all costs of it. 

No. 29 OF 1851. 

DscREE DATED 22nd April 1852. Pape 42 JH. F. 
1. The Original Suit was instituted by the Special Appellant for^flie 
recovery of Rupees 1 2-10-0, arrears of Swatuntrums aDeged to be due by flie 
Defendant for the 7 years (from "Fusly 1250 to 1257) during wiiich he 
had cultivated, as a Payakarree Ryot certain lands in the village of Yel- 
lyoor, of the whole Meerassy of which the Plaintiff holds a fourth shtve. 
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8. The Court of Sudder Udalut, in their Decree passed under this 
date in Appeal No. 30 of 1851, which involves a claim on the part of 
this Special Appellant similar in every respect to the present, have fully 
recorded the grounds on which they consider it their duty to amend the 
certificate on which this Special Appeal was admitted, and to restrict the 
question to the case of the individual Meerassidar (Plaintiff) now before 
the Court, and it may be sufficient therefore in disposing of this Appeal 
briefly to recapitulate them. 

9. The grounds therefore for restricting the question to the case of 
the Plaintiff before the Court, are that the rights or privileges claimed 
in this Suit having reference to land common as respects those rights to 
all the shareholders of the Meerass, the Plaintiff being only one of those 
shareholders, or Meerassidars, is not competent individually to come 
forward and prosecute a claim such as the present ; — further, that for the 
Court of Sudder Udalut to determine a general question arising out of a 
Suit filed under such circumstances would be improper, and might pre- 
judice the rights of the other Meerassidars, or of the Government, who 
have not had an opportunity given them of being heard in their defence. 

10. Confining therefore the question to the case of the Plaintiff now 
before the Court, the Judges are of opinion that this person, being only 
one of a community of Meerassidars, is not competent individually to 
come forward and prosecute a claim for Swatuntrums on land, of the 
nature referred to above. The right to which privileges, (if any are . 
exigible under the circumstances,) is enjoyed in common by all the share- 
holders. 



No. 38 OP 1852. 

Decbeb dated 30th April 1852. Page 48 M. V. 
16. It has been on more than one occasion ruled by this Court, con- 
formably tp Hindoo law and local usage, that the property belonging to 
^ Tavwaad is answerable for debts contracted by the Karnaven, or manag- 
iqg membeK> unless it can be clearly and satisfactorily proved that they 
yff^i^ rnot Qon^cted for the benefit of the Tarwaad. 

16. Also, that the formal consent, or signature, of the other mem- 
bers of the family is not necessary to render a Bond or other Document 
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executed by the said Karnaven valid and binding on them, if a bond fide 
transaction, done with their knowledge, or consent, or for their behoof. 



No. 14 OF 1851. 

Decree dated SOth April 1852. Page 51 M. F. 
6. Bespondent, though duly served with a notice, has allowed the 
Appeal to be tried exparte against hira, and the Court of Sudder Udalut, 
after an attentive consideration of the merits of the Suit, can perceive 
no ground for interfering with the judgment appealed from. Appellant 
18 now anxious to adduce evidence in support of his respective averments ; 
but, as he has failed to account for his default before the Court of Re- 
quests, he cannot be allowed to produce testimony, in Appeal, that should 
have been forthcoming at an earlier period. 



No. 74 OF 1851. 

Decree dated 30th April 1 852. Page 60 M. F* 

1. The Original Suit was instituted by the Plaintiff (Special Bespond- 
ent) for the recovery of a house valued at Rupees 150, and for the emo- 
luments of a religious office valued at Rupees 9-6-0. 

2. It was set forth in the plaint that Plaintiff was the grandson of 
the eldest daughter of one Parwaty Ummal, who left by will the property 
in question to the eldest son, Soobramaneyen, of her 2nd daughter. 
Upon the death of that individual the property fell to his younger 
brother Punganadien, who died about 1846, and by willleft it to his 
foster son, the 4th Defendant (4th Special Appellant.) It was also stat- 
ed that the sons of the younger daughter enjoyed the property by the 
sufferance of Plaintiff's father (deceased) who was equally entitled to a 
share ; and it was urged that the will was invalid ; that the 4th Defend- 
ant, as a foster son, was not competent to perform the funeral rites of 
the deceased testator ; and that Plaintiff was the legal heir. The 4th 
Defendant urged that, under a Decree No. 287 of 1818, in which a re- 
lative of the husband of Parwaty Ummal sued her for a moiety of her 
husband's estate, lier right to make over the property to her grandson. 
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Soobramanejen, was recognized; that coHsequently Plaintiff had nothing 
to do with it, and Punganadien was at liberty to dispose of it as he 
pleased. It was also denied that the two grandsons had enjoyed the pro- 
perty by permission of Plaintiff's fatlier. The 1st Defendant concurred 
in this answer, and the other Defendants allowed judgment to go 
by default. 

3. The Moonsift* of Paupanassem dismisse:! Plaintiff's claim, because 
it was clear tiiat neither he, nor his father, nor grandfather, had ever 
participated in the estate, while, on the other hand, the Decree (exhibit 
No. 1) in iV-rs" distinctly admitted Parwaty UmmaFs right to convey it 
to her grandson Soobramaneyen, in conformity with which she, on 18th 
March 1819, executed a will (exhibit No. 2) in his favor. The Moon- 
siff then observed that the Defendants had proved both by documentary 
and oral evidence, that Soobramaneyen, and after him, his brother 
Punganadien, had enjoyed the property at issue without let or hin- 
drance, and that finally Punganadien had by a will (exhibit No. 11) 
left it to 4th Defendant, who performed his funeral ceremonies, to which 
the Moonsiff considered no legal obstacle existed. 

4. The Civil Judge reversed the Decree of I he Moonsiff, observing 
that there was no doubt about the authenticity of the two wills, (exhibits 
Nos. 2 and 11) that no opposition had been made by Plaintiff, or his 
father^ to the disposition of her property made by Parwaty Ummal ; that 
the families of the two daughters of the latter had nothing in common, 
and were to all intents and purposes divided ; that consequently, had 
Punganadien disposed of his property without reference to the perform- 
ance of his funeral rifes, the disposition might have been admitted ; 
as it was, however, the legatee under a Futwa of the Pundits of the 
Sudder Udalut was incompetent to perform the rites of Punganadien, 
which it was the duty of Plaintiff, as the son of the cousin german of 
the deceased, to celebrate. 

5. The Civil Judge further remarked that it appeared that, before 
the Decree in iViV* which admitted Parwaty Ummal's right to convey the 
wHole of the property to her grandson Soobramaneyen, was passed, a 
notice was issued calling upon her co-parceners to appear and state 
their claims, but that no claimant came forward ; and that there was 
not the slightest allusion in the record of that Suit to any thing that 
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would indicate Parwaty Ummal to have been of unsound mind when 
the will, which was drawn up immediately after tlie Decree in question 
had been passed, was executed by her. 

6. In the Special Appeal petition preferred by tlie Defendants, four 
grounds were advanced by them, and it was admitted by the Sudder 
Udalut, to try the validity of the Ist and 4th viz. " that the Civil Judge's 
" Decree is opposed to Hindoo law in making the law applicable to des- 
" cendants in the male line to apply to those of the female line ;'' and, '^ that 
" it is opposed to Hindoo law as it vests the right of performing obsequies 
''in a party of a different gotrum, to which he is by no means entitled." 

8. The matter in issue hinging entirely on a question of Hindoo law, 
the Court of Sudder Udalut have submitted the same for the exposition 
of their Law Officers, who in their reply state as follows : — ** As the 
" Hindoo law does not recognize a ' foster son,' it was not legal that F 
'* (Punganadieri)should constitute H (4jth Special Appellant j as his/ foster 
" son' and make a will accordingly ; nor is it consistent with the shaster 
'' that H should perform F's funeral rites. Such performance on his part 
'* is legally ineffectual, and cannot entitle him to the property of F 
*' which must go to F's sapinda kinsmen, &c., who are included in the 
" order of succession to the property of a person who dies leaving no 
'* male offspring. G (Special Bpespondent) thougli the son of A's (Par- 
" vaty UmmaFs) eldest daughter's son, is not on that score entitled to 
" claim or succeed to the property in dispute." 

9. The Court of Sudder Udalut, seeing no reason to question the 
correctness of the foregoing exposition of the Law, which distinctly 
shows that Special Respondent is not entitled to the property claimed 
proceed to reverse the Decree of the Civil Judge, and dismiss the claim 
set up by Special Respondent. 



No. 84 OF 1851. 



Decree dated ;50th June 1852. Page 71 M. F. 

1. The^ Original Suit was instituted by Plaintiff (Special Respondent) 
for the recovery of certain lands yielding Rupees 12-8-0 annually. 
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6. Hie jiidgm^ of the Diatnct Moonsiff, who first tried the Origi- 
■al Suit was iB hsot of the Plaintiff^ against which judgment the heirs 
of the 1st Defendant appealed^ aud the late Priiicipsd Sadder Ameen^ 
hafing gone iuto the pase^ remanded it to the Court of Original Jurisdic- 
tion for ro^ve^igatipn. 

7. The case was accordingly replaced on the file, and a Decree passed 
by the District Moonsiff Adaseyam Pillay confirming that of his prede- 
cessor, on tlie ground that the Document filed by the Plaintiff fully prov- 
ed that the land belonged to her family, while neither the 1st Defendant 
nor Jiis heii» had succeeded iu establishing any point mooted in their 

8. Against this Decree the Defendant's 3rd son (present Special Ap- 
pellant) appealed, and the Principal Sudder Ameen, concurring in the 
opinion expressed by the Lower Court in regard to the validity of the 
Flaintiflrs claim, dismissed the Appeal, at the same time remarking that 
as the Plaintiff had piufficiently proved that she had repeatedly complain- 1 
ed to the authorities of the Defendant's usurpation of her lands, the 
Suit, which was instituted within 1^ years aft^x the Sub-Collector had re- 
ferred the Plaintiff to the Civil Courts for redress, yras not barred by the i 
Statute of Limitations. 

9. A Special Appeal was admitted by the Court of Sudder Udalut in 
order to bring under consideration, whether or not the action was barred 
by the Law of Limitati(m. 

10. In his answer. Special Bespondent urges that the 1st Defendant 
having after tlie demise of Eamasavnny Sastry (3rd Defendant's husband) 
neglected to pay the rent to Plaintiff a compla int_was in 1829 preferred 
to Ae Talook Cutcherry, and a final Decision o nly passed in 1833, when 
1st Defendant pacified her promising to make over the land in question 
«aid which point had been proved ; and that, Ist Defandant having 
failed to relinquish ike contested land, the Original Suit was instituted in 
184i5, [Mid as repeated demands were made upon 1st Defendant for the 
restoration of the property the Law of Limitation cannot apply in this 
case. 



11. l^ thefpr^ pf this re^oning tJ^^ Qo^r^^ pf Sv4^ V^x^ ^e -^L 

jDepree has 
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amy meittioD been made of this asserted proof, the chief stress in the 
former being laid upon the documentary evidence adduced by Plaintiff 
as to the land belonging to her family, while neither the Ist Defendai^ 
nor his heirs had succeeded in establishing any point mooted in their 
defence. \In th e Appeal Decree, on the contrary, the Principal Sudder 
Ameen adverts to tlie complaints made to the Bevenue authorities, and 
considers that as the action was brought within 12 years from the date 
of the order of the 30th September 1&33^ so Uie Statute of Limitation 
is inapplicable to the matter at issue. 

12. The Court of Sudder XJdalui have however do hesitation in de- 
claring that the claim thus made wa s not preferred to a Court of compe- 
tent Jurisdiction \ and that, as the cause of action is shown to have arisen 
in 1829 at the latest, the Suit must be pronounced barred by the Law of 
Limitation. The disputed land is admitted to have been in the possession 
of Special Appellant's family since 1801, and the said Bamasawmy Sastry 
is also allowed to have demised in 1820, whilst all proof is wanting of 
PlaintiflPs claim having been acknowledged by 1st Defendant within the 
period prescribed by Law. None of the exceptions therefore specified in 
Clause 4th, Section XVIII, Eegulation II of 1802 applying to this case, 
the Court of Sudder Udalut proceed to reverse the Decree appealed from, 
and dismissing the original claim, to tax Special [Respondent with all the 
costs. 

No. 12 OP 1852. 

Decree dated 30th June 1852. Page 76 Jf. F. 
1, The Plaintiff, a pleader in the Civil Court of Chicacole, stated that 
he drew up the statement and certificate specified in Section V, Eegula- 
tion VII of 1818 for the brother of the Defendant who was eventually 
allowed to sue as a pauper, for the recovery of Rupees 11,533-4-0 in 
Original Suit No. 113 of 1845. The Suit was compromised before the 
pleadings closed by the payment to the Defendant's brother of 3,000 
Rupees, upon which the Plaintiff applied to the Court for the collection 

* c^a.x. T 1Q.IQ of his fees from the Defendants, but was referred by 

♦ 36th June 1848. ' ^ 

the Civil *Judge to a Civil Suit for their recovery, and 
he consequently sued for Rupees 95-2-8 J of the prescribed fee upon the 
amount originally claimed* 
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2. The Defendant denied that the Plaintiff had drawn up the state- 
ment and alleged that he liad not been promised any specific sum for 
his opinion^ that the Plaintiff took no part in the examination of the 
witnesses called in support of the objections to the plea of poverty and 
was not famished with a Yakalutnamah. 

3. In reply the Plaintiff urged that it was not necessary to give 
to a pleader engaged in a pauper Suit a Yakalutnamah* 

4. The Suit appears to have been thrice sent back for re-trial. 

5. In his final Decree the MooftySudder Amecn was of opinion that 
it had not been pioved that any agreement for the payment of fees to the 
Plaintiff had been made, the evidence to that point being discrepant. He 
consequently did not think it necessary to take the evidence for the De- 
fendants into consideration, and observing that it was impossible that an 
agreement for the payment of Vakeel^s fees could have been made before 
tke passing of Act I of 1846, dismissed the Suit. 

6. The Plaintiff appealed, alleging amongst other things that the 
Moofty Sudder Ameen had refused to take evidence to the Defendant 
having offered him 70 Eupees. 

7. The Civil Judge passed judgment in the following terms. 

" Having gone over this record, it appears the promise was made, and 
"the whole case rests on it, and the witnesses who gave their depositions 
" before the Sudder Ameen, say the Respondent did promise him (the Ap- 
"pellant) fees, but none of them have stated what the sum was, which 
" was fixed as the fees, nor do they know. The Court having as requested 
" by the Appellant had depositions taken from the Government Vakeel, 
" and Narsimmacharloo, another regular pleader of the Court, who were 
" named before the Sudder Ameen has not a doubt that the statement of 
" these persons isi correct and they both confirm the statement of the Ap- 
" pellant that 70 Rupees and odd was offered by the Respondents, and the 
" Government Vakeel distinctly says 74 Rupees was the sum offered. 
" Therefore the Lower Court's Decree is reversed, and the Respondents will 
" pay the Appellant 74 Rupees with costs of Suit Original and Appeal.'' 

8. It was urged in the Special Appeal petition that the Plaintiff has 
not proved that the statement was drawn up by him. 
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That the Civil Judge has groanded his Decree upon aH offer of com- 
promise alleged to ha?e been made after the Suit was filed. 

That as the Plaintiff did not hold a Vakalutnamah he is not entitled 
to the fee prescribed by the Section XXV, Regulation XIV of 1816, 
and can only claim for his opinion that specified in Section XX of that 
enactment. 

That no private arrangement could be made between a party and a 
Vakeel prior to the enactment of Act I of 1 846, and 

That the Plaintiff^s evidence is contradictory and untrustworthy. 

9. A Special \ppeal was admitted in order to try the following 
issues. 

1st. Whether llire Civil Judge was justified in basing his decision on 
a promise made subsequent to the filing of the action. 

2ndly. Whether the execution by a pauper Plaintiff to his Vakeel 
of a Vakalutnamah is necessary under the Regulations. 

Srdly. Whether the absence of a Vakalutnamah disentitles the Vakeel 
to claim the fees specified under Section XXV, Regulation XIV of 1810. 

4thly. Whether the Vakeel in the present case is entitled to the fees 
specified in Section XXV or to those in Section XX, Regulation XIV 
of 1816. 

frthly. Whether it private arrangement could be made between a 
party and his Vakeel prior to the enactment of Act I of 1846, and 

6thly. Whether the Civil Judge was correct in referring the Plaintiff 
to a Suit to obtain his fees, instead of entering the same in the usual 
way under the head of costs and collecting them by the Courtis fnrocess. 

11. As respects the 1st pmi. The Court of Sudder Udalut consider 
tiiat although a prmhise ef the kind would not prove so wholly inox>era- 
tive as has been ruled when offered as a plea to suspend tbe operaticm of 
ttie rule of limiti^tion, it woiM be establishing a most dangerous pre- 
cedent to uphold a Decree based entirely, as has been done in the pre- 
sent instance, upon the alleged offer, which could only be of avail as 
corroborative testimony. 
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12. On the second point, the Court of Sadder Udalut are decidedly of 
opinion that the Yakalutnamah is necessary under the Hegulations, and 
80 it has been ruled by the Sudder Udalut both of Calcutta and the 
North Western Provinces, and further that the Yakalutnamah must bear 
the usual stamp. The Court of Sudder Udalut regard this construction 
as fully borne out by Section XXIV. Regulation XIV of 1816, whicli 
sinaply declares that the rules prescribed in the preceding Section are 
not intended to be applicable to the fees of Vakeels employed on the 
part of paupers &c, but is silent as to no necessity existing for the pro- 
duction of Vakalutnamah, 

13. In regard to the 3rd point the Court of Sudder Udalut hold the 
absence of a Vakalutnamah to be fatal to Special Respondent's cbim, 
but even had it been otherwise, they do not see how he could demand 
as a right the fees specified under Section XXV the preceding one de- 
daring that "no previous deposit or fees shall be demanded on account of 
the VakeeFs fees, but the amount of the fee which may ultimately be 
awarded by the Court under Section XXXV shall be levied in the 
manner prescribed for the execution of Decrees, in all instances in which 
the interposition of the authority of the Court may be requisite for the 
purpose of realizing such fee.'^ 

14. With reference to the fourth point, the Court of Sudder Udalut 
do not see how they could adjudge Special Respondent any higher re - 
mimeration than that specified in Section XX> it appearing to them that 
the proof is wanting of Special Respondent having done more than 
furnish the opinion required by Regulation VII of 1818, and further 
that the requirements of the Regulations i>ot having been conformed to, 
even if bis active co-operation had been fully estabhshed no Court would 
be justified in acceding to his demand. 

15. As respects the fifth point the Court of Sudder Udalut have no 
hesitation in deciding in the negative^ diough th^ are awatie ihat the 
practice both in Bengal and the North Western Provinces^ quoted by 
Marshman and Macpherson is against them. The Ojiinions of the Judges 
however in both those Courts would seem io ha«e been grounded from 
the provisions of Clause 6th, Section II, RegulatiD« XII of 18^ corres- 
ponding in a great steasure with iSection VIi> Aek I of 1846 ; whilst 
Bothing could be more clew or conckisive totbe^on^rary than Section 
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XXIIl, fiegulation XIV of 1816, which strictly prohibited a Vakeel 
from doing any act in a Suit until the required deposit was made " except 
in the case of paupers, or in other cases, specially provided for by the 
Regulations/' for which Section XXXV provides the remedy. 

16. And on the subject of the sixth point the Court of Sudder 
Udalut hold that the Civil Judge was not correct in referring Special Res- 
pondent to a Suit to obtain his fees, but that he sliould have acted agree- 
ably to the provisions of Section XXXV, Regulation XIV of 1816, and 
awarded to Special Respondent such fee as he might have considered to 
be a reasonable compensation for the duty performed by him, taking care 
that the Regulations were strictly acted up to. 

17. The Court of Sudder Udalut consequently now modify the Civil 
Judge's Decree to the above effect, awarding to Special Respondent the 
remuneration allowed by Section XX, Regulation XIV of 1816, but 
oinder all the circumstances of the case they consider it but just and fair 
that each party should be made to bear his own costs in all three Courts. 



No. 20 OP 1851. 

Decree dated 30th August 1852. Page 9G M. V. 

1. The Suit was instituted by the Plaintiff to recover possession from 
the Defendant, as his adoptive mother, of the Pollam of Naragulloo in 
the District of North Arcot, yieding annually Rupees 16,490-2-1 with 
other property valued at Rupees 80,118-10-9, in which sum is included 
the net revenue of the Pollam, and proceeds of gardens and other lands 
for seven years, or from the date of the late Poligar's death to the in- 
stitution of the Suit. 

2. The plaint set forth that in the year 1837, the late Poligar, 
being on his death bed, and having no male issue, resolved that his 
younger brother the Plaintiff then 18 years old, should be adopted as his 
son, made a will to that effect, and addressed Arzees to the Collector 
and Government requesting that his wishes might be carried into effect ; 
that his wife, the Defendant, accordingly adopted Plaintiff as her son, 
and he performed all the offices usual on such occasion at the death 
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bed^ and at the funeral of the late Poligar ; that the Defendant addressed 
an Arzee (Document No. 45) to the Collector, reporting the death of 
the Poligar, and requesting that the adoption, in conformity to the will, 
might be confirmed ; that the Collector sent for Plaintiff and directed 
that Defendant should for the present manage the estate ; that Defen- 
dant found excuses for retaining the management, and in April 1838 
applied to the Collector for permission to adopt whom she might prefer, 
which request was rejected, and Plaintiff having applied to be put in 
possession, obtained permission from Government to assert his right by 
a Civil Suit, by order signed by the Secretary to Government, as requir- 
ed by Section II, Eegulation IV of 1831. 

3. The Defendant answered that the value of the property left by her 
deceased husband was greatly overestimated in the plaint ; that it was 
not true that her husband wished the Plaintiff to be adopted, or that she 
had adopted him ; that the Plaintiff was not capable of being adopted by 
her, inasmuch, as he had performed the funeral ceremonious of his own 
parents, and was the uterine brother of her husband, and is also older 
than herself; that her husband, having died without male issue, she was 
entitled to succeed as his heir, and that the will only stated that the 
adoption was to take place, after her husband^s demise, and that until it 
was made, and a renewal of the grant in the name of the adopted son 
was obtained, she should manage the estate, and that the Plaintiff did 
not attend at her husband's funeral rites as a son, but only by her ap- 
pointment. 

4. Beply and rejoinder were filed by the parties respective ly. 

6. The various questions of Hindoo Law raised in this Suit having 
been referred, firstly, to the Pundits of the Court of Sudder Udalut, and 
secondly, in consequence of their differing, to the Pundit of the Calcutta 
Sadder Dewany Udalut, the Junior Pundit of this Court and the Pundit 
of the Calcutta Court, in opposition to the opinion of the Senior Pundit, 
were agreed, that adoption by a brother is not allowed by Hindoo Law, 
and that a boy whose parents are dead, cannot be given in adoption by 
an elder brother, or any one else. 

6. The Civil Judge observed in his Decree, that so much difference 
of opinion could only be accounted for, by supposing that the practices 
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roust vary in different families and localities ; that he coald find nothing 
decidedly to the pointy in any of the compilations of Hindoo Law* but 
that it seemed to be in some measure explained by tlie remftdk in Sir 
Thomas Strange's page 75, elements of Hindoo Law, in which it is si^, 
with regard to certain prohibitions, ** where they most strictly apply^ 
" they are directory only; and an adoption'' ** « however bUmeable in 
" the giver, would nevertheless, to every legal purpose, be good, aecor^r 
" ing to the maxim of the Civil Law « * * Factum va!ct, quod fieri non 
** debuit /' that he understood that similar adoptions, to which, such ob- 
jections as those above noticed might have been raised, have passed un- 
questioned, and that under all the circumstances, if the alleged adoption 
could be proved to have really taken place, and to be in other respects 
formal and regular, he was of opinion it could not be set aside on any of 
the grounds referred to ; but with reference to the facts of the case, he 
considered it to be very doubtful, whether the late Zemindar ever execut- 
ed the will attributed to him ; and was of opinion that whether the will 
be admitted or not, no regular adoption could be considered to have 
taken place at all. The Civil Judge adverted particularly to the circum- 
stances that while the original will is not forthcoming, the signature of 
the late Zemindar to the Arzee communicating to the Collector the 
execution of the will, does not correspond with his other and authentic 
signatures; that three of Plaintiff's witnesses admitted they did not see the 
will signed ; that the alleged adoption is irreconcileable with the will, 
and was never in any way admitted by the Defendant, and that the words 
'' adopted son" in one of her Arzees to the Collector, is an evident in- 
terpolation, after the Arzee was written. He also ^verted to the cir- 
cumstance that the Collector, Mr. Ogilvie, who made an enquiry in 1 841 
regarding the will did not appear to consider that any adoption bad been 
made, ojr to have asked any question about it, but on the contrary in his 
orders, repeated by ihe Plaintiff, and he therefore dismissed the Plaintiff's 
claim with costs. 

7. The Appellant in his Appeal Petition contends, that the facts of 
the execution of the will, and of the adoption in pursuance of it, were 
fully and clearly proved ; that the Civil Judge has doubted and discre- 
diied the evidence adduced in regard to thes^ points, without ^ussigqing 
*iiy suJB&ciei^t reasons for so rejecting it, aqd that th« cir(nMnata»ce pf the 
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adoption having been made, while the late Zemindar was yet alive, al- 
though the authority given was to adopt after his death is immaterial. 
He denies the fact, of there being any interpolation in the original of the 
Arzee (Document No. 45), argues that as it was in the Collector's keep- 
ing, no interpolation could have been made, after it was written. He 
contends that it is clear from the documents Nos. 43 and 44, that the 
late Zemindar, to the utmost of his power, willed h.is whole property to 
the Plaintiff (Appellant) and that as Defendant by her Arzee ad- 
mitted and confirmed such will, she is barred from setting up 
any personal claim as heir, and states that although the Collector 
Mr, Ogilvie in 1841, made no inquiry regarding any adoption, 
which was not required, until the validity of the authority to adopt 
was established, yet there was an enquiry as to the adoption 
made in 1841, by the Collector, Mr. Goldingham, who in his report to 
the Board of Revenue found, that this adoption had in fact taken place ; 
and Appellant prays that sucli report may now be called for, from the 
Board of Bevcnue, and considered, the Civil Judge not having complied 
with a request to that effect. In Supplemental Petition the Appellant 
argued at considerable length, in support of the legality of the alleged 
adoption, supposing it to be proved to have taken place ; and finally pre- 
sented a motion stating, that supposing this court should be of opiiiion, 
that the Civil Judge was right in holding that no adoption had taken 
place^ yet that the Bespondent, the widow, was bound under Hindoo Law 
to carry out the admitted authority and agreement executed by her hus- 
band with her consent, but having illegally refused to do so. Appellant 
was, and is entitled to the specific performance thereof, and requesting 
that a reference might be made to the Pundits of the Court with a view 
to ascertain the exact bearing of the Law on the subject. It may here 
be observed that questions having been accordingly put to the Pundits, 
their answers were to the effect, that a widow is bound to carry out the 
intentions of her husband by adopting the person named by him ; 
and failing to do so, and thus depriving him of the religious advantages 
deriTable from a son, she would become unfit, as a disobedient wife, to 
succeed to her husband^s property ; that the ruling power might coerce 
her, by confiscating the estate, and making it over to the next heirs, on 
failure of whom it would escheat to the State ; but that, under any circum- 
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stances, while she persisted in not adopting, the adoptive party named by 
her husband could in no way claim as heir. 

8. The Respondent in her answer, argues that tlie Civil Judge, in 
admitting that the alleged adoption, if proved, would be valid, has by 
way of solving the difficulty arising from the difference of opinion between 
the Pundits of the Court, arbitrarily, and incorrectly assumed, that the 
practiee must vary in different localities and families, without any evi- 
dence whatever before him, of such varying local practice ; whereas the 
question at issue, involved fundamental principles of Hindoo Law, trhich 
,could not be disturbed or unsettled, even had there been -evidence of vary- 
ing local practice. She argues that the opinion of the majority of the 
Fundits was correct, Ahat the adoption of a hrothcT, is altogether repug- 
nant to the Hindoo view of what forms St subjects for that act; and that, 
although the Law Books proBouiwe, that amongst Soodras, the affiliation 
^f a daughter's son, and a aster's son, is lawful, the very papliccrlarity ia 
setting this out, without the slightest aHusion even to the nearer connexion 
of a brother, suffices to evidence in itself, that the general restriction was 
here not waived ; and that in regard to the giving by an ejder brother of 
a younger, in adoption, although there are innumerable passages regarding 
the gift by a father and a mother, not a single text of Pindoo Lav- 
is any where to be fo«ind, which ve^ts an ^elder brother ivith 
such authority, and ^he Offering Pundit himsdf, did not pl^etend 
sthat there is, but only justified his opinion, by tlie jstrained in- 
ference, that because the Hindoo Law regards the relation of an elder 
^brother to a younger ,^ne, as that of father to •sou, th^efore, he has the 
power, which view is not -sustainafble ; because tlie relation spoken of is 
that of domestic deference and dependance, and then, only so long as 
they choose 'to remain united ; that the Hindoo Law carefully defines the 
rights of property to be enjoyed by an eld^ brother, that he shall have 
no power over what pertains to the rest ; that if it had been designed to 
confer upon an elder brother, that most important power under Hindoo 
Law, of alienating a -person, and here a younger broths, from his na- 
tural rdation to his father, its bestowal, or the fact of its being inherent 
in that elder brother's possession, would have been clewly stated, and the 
omission of any mention of it, is fatal to the pretension of its existence. 
The answer in other respects supports the Decree of the Lower Court. 
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9. The Court of Sudder Udalut having attentively considered the 
whole record of this case, and heard the Pleaders of the parties orally, 
proceed to decree. The points for consideration appear to be, — 1st, whether 
the alleged adoption was authorized by the late Zemindar; 2ndly, whether 
it really took place in pursuance of such authority ; and 3rdly, whether 
Buch an adoption, if made, would be valid and good ; for the plea put 
forth by Appellant in Appeal that the Document No. 43, is of the nature 
of a will, and conveys the estate of the deceased Zemindar to the Appel- 
lant as Legatee, and the similar additional plea urged orally by his 
Pleader, that it contemplates a gift to the Appellant, and he is entitled 
as Donee, appear equally unsustainable. The Deed in question is simply 
one authorizing the adoption of the Plaintiff by the Defendant, and it 
oonvey3 nothing exclusive of such adoption. After full consideration 
of the nature of the evidence, and the various bearings of the case, the 
Ck>urt of Sudder Udalut consider, that although there is reason to 
doubt, whether at the time of preparation of the Deed of authority 
No. 43, the late Zemindar, who died the following day, after suffering 
for three months from dysentry, was in such a state of mental and bodily 
sanity, as to be legally competent to execute such a deed, or was even 
fully conscious of what was done by those about him, yet as the Defend- 
ant subsequently repeatedly acknowledged that she had received such 
authority from him, such deliberate acknowledgment must be held to be 
binding on her. The Court of Sudder Udalut, however consider that 
there is no credible evidence of the alleged adoption. It is true some 
nine persons, including the Plaintiff's elder brother, and the lalter^s 
wife, deposed with some discrepancies and contradictions that the 
evening before the Zemindar's death, the Defendant asked the Plaintiff's 
elder brother, in a room in the palace, to give him to her in adoption ; 
that he agreed, and said he gave him — and that she said she received 
him ; and some Turmeric water being brought she drank it : such brief 
evidence is easily got up and does not admit of much cross-questioning to 
shake it, and when such evidence alone is brought, unsupported, in proof 
of a claim to a large estate, it must naturally be viewed with much sus- 
picion. Sir Thomas Strange, and other writers on Hindoo Law, while 
stating that in the case of Soodras, '• giving and receiving" is sufficient 
to constitute adoption ; agree that all the other usual ceremonies, involv- 
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ing much publicity, are desirable, as furnishing evidence, while also for 
the same end, it should be done with the cognizance of the ruling power. 
All these evidences are wanting in this case, and while the adoption is 
said to have been made hastily, and contrary to the authority given, 
there is no subsequent overt act proved. The Document No. 45, upon 
which the Plaintiff rests, contains an admission of the deed of authority 
to adopt, but nothing, which can in the slightest degree be constructed 
to amount to an admission of adoption, having taken place, even allow- 
ing the interpolated-words '^ Dutta Pootroodoo'^ to remain, it is merely 
an allusion to the Plaintiff as the adoptive son mentioned in the deed of 
authority No. 43 ; but these words were found, on inspection of the 
Original of Document No. 45, which was called for from the Collector's 
Office, to be clearly an interpolation ; when made, of course cannot be 
known. The Documents Nos. 63, 81, 82, 83 and 84, filed by Defend- 
ant, are orders addressed to her by the Collector, dated from 11th No- 
vember 1837 to 15th March 1838, requiring her to communicate her 
intentions in regard to the adoption of the Plaintiff or otherwise ; and 
they show also, that the Defendant represented in her letters to the Col- 
lector, that she had not made up her mind, whether to adopt him or not, 
and that she wished to observe his disposition for some time longer, 
before making up her mind : No. 63 is an Original -Takeed under the 
Collector's official seal and signature. The others are authenticated co- 
pies from the Collector's Letter Book, the Originals sent to Defendant 
having been lost or mislaid by her, and they are considered equally ad- 
missible. These show that although the alleged adoption is said to have 
taken place on the 14th Septr. 1837, jet, from that time up to March 
1838, nothing of the sort was known or heard of, and a public and offi- 
cial correspondence was going on with the Collector in regard to the 
question ; whether the adoption would be made or not, but no word 
about its having been already made ; all which must have been notorious 
and matter of common talk all over the District, and the Plaintiff who 
had attained the full age of 1 8 years, being little younger than the De- 
fendant, is to be supposed to have remained quiet all the time, allowing 
the Defendant to usurp the management of the Zemindary, although the 
Plaintiff, if adopted, as he and his witnesses say, M^as the party who 
ought to have written to the Collector, and exercised all authority, being 
of competent age. The Court cannot, under these circumstances, give 
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the slightest credit to the evidence of the witnesses brought to prove the 
adoption. The report of the CoUecior, Mr. Goldiugham, to the Board 
of Bevenue^ the Court declined to call for^ as requested^ because no suffi- 
cient reason was assigned for the application, and tlie Court did not con- 
sider that any opinion expressed by the Collector on a summary enquiry 
regarding an occurrence said to have taken place 7 years previously, was 
admissible evidence, or could be any guide to the Court, wliich is bound 
to decide upon its own appreciation of the evidence before it. The facts 
of the case having been so disposed of, it appears desirable, though not 
absolutely necessary, to advert to the important legal points mooted ap- 
parently for the first time, viz. the competency of a Hindoo, to be received 
or given in adoption by a brother. It appears to the Court of Sudder 
Udalut that the Civil Judge had no grounds for the assumption made by 
him of varying local practice, and that the opinion of the majority of the 
Pundits was correct, and ought to have been followed, as it appears to be 
in accordance with all the received Authorities on Hindoo Law, and al- 
though the Appellant's Pleader has quoted almost all these Authorities, 
he has failed to show any passage which warrants in any way, the con- 
clusion, that a brother might receive, or give a brother in adoption. The 
only precedent quoted is the case of Veerapermal Pillay in the Recorder's 
Court at Madras, at Page 1 27 of vol. I of Notes of Madras Cases, in which 
case a boj was given by his elder half brother; but the case was not 
analogous to this one, as the boy^s mother was alive, and the opinion of 
the validity of the giving, was expressly stated to be founded on the 
presumed consent of the mother. To declare that an elder brother has 
the power to give his younger brother away in adoption, would be esta- 
blishing a most dangerous precedent, which might obviously lead to much 
abuse, because such power, if it existed at all, must be inherent and 
absolute, and not one, the exercise of which might be sanctioned or an- 
nulled by the Courts, according to the view taken of its being beneficial or 
otherwise to the effect of it ; and it fortunately does not appear, that the 
Hindoo law sanctions any such power. In a Bengal case quoted at 
Page 66, Vol. I of Macnaghten's Hindoo Law, the giving by a brother 
was declared invalid. In regard to adoption by a brother all the Autho- 
rities seem very clear that a brother cannot be received in adoption by 
a brother, see especially Sir Thomas Strange, Vol. I, Page 71, and 
Macnaghten's Hindoo Law, Vol. T, Page 67 &c. ; but in the present case 
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the fact of the deceased Zemindar having been himself adopted into 
another's family, and so lost his brotherhood to tlie Plaintiff, mi^t 
make it questionable, whether the Law on that point is applicable to tbe 
present case. 

10. For the above reasons the Court of Sadder Udalut resolve to 
confirm the decision of the Civil Judge, and to dismiss tlie Appeal. All 
costs in Original and Appeal Suits to be made good by the Plaintiff 
(Appellant.) 



No. 23 OF 1S51. 

Decbbe dated 16th September 1852. Page 111 i/. V. 

• 1. The Original Suit was brought for the recovery of the Zemindary 
of Torri(Hre yielding an annual income of Bupees 34,000, and other real 
and personal property pertaining thereto, valued at Rupees 02,462-11-4. 

2. It was stated in tlie plaint that Settecolum Prasunna Vencata- 
cheHa Beddyar, late Zemindar of Torriore, who was childless, feeling his 
end approaching, directed his wife, the Defendant, to adopt a boy of 
his tribe, and executed a will to that effect on the 8tli March 1835 ; — that 
on the same day, he, by an Arzee, addressed the Collector of the District, 
informing him of what he had done and died on the following day ; — that 
in accordance with the deceased's instructions, the Plaintiff being at 
tbat time 13 years of age, was adopted in due form by the Defendant, 
with the consent of his parents and in presence of his relations as well 
as with the full knowledge of the public authorities. 

8. That, subsequent lyj the adopUo|i ^ Plaintiff having been reported 
to the Beveniia Board, orders wer^ ijsued by that authority, directing 
that the Estate should be placed under the management of the Defendant 
dorkig his, the Plaiutiff^s, miliority ;— and that Deifendant accordingly 
coirtimied in possession thereof; that Plaintiff having subsequently 
leaa^nt that tiie income of the estate was misappropriated by the Defend" 
ant, brought tl\e same to the notice of the Kevenue authorities ; — and a 
disagreement having in consequence arisen. Plaintiff separated hiiftself 
from the Defendant, and addressed an Arzee to the Collector requesting 
to be placed in possession of the Zemindary, but the Board of Revenue, 
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to whom the matter was referred^ decided that as the Estate had not 
been under the management of the Court of Wards, it would be neces* 
sary for him, Plaintiif, to have recourse to the Civil Courts for its 
recovery. 

4. The Defendant in her answer asserted her claim to the Zemindary, 
and other property of her deceased husband as her own by inheritance 
from him, stating that at the time of his death slie was his legal heir ; 
that the Board of Revenue, after she had conformed to the will 
of her husband by adopting a son, directed the restoration of the 
Zenaindary to her, and that she had held it without interruption 
from the 19th July 1836 ; and she contended that the objects 
of the adoption were to protect the interests of the Zemindary after 
Jker death, to continue the family of the Zemindar, and to ensure the con- 
tinuance of the performance of ceremonies for the deceased, but that it 
was never contemjJated that the adopted son should deprive her of her 
JBstate. 

5. It was further contended by the Defendant, that Plaintiffs claim 
to succeed to the Zemindary was barred under the Hindoo Law, by his 
non-perfbrmance of the funeral ceremonies of her deceased husband ; 
by his disobedience to his parents ; and by the fact that Iris father being 
of another tribe, the adoption of him was invalid, and finally she urged, 
that the charge of her having misappropriated the funds of the Estate 
was untrue, and that the valuation of the property, as stated in the 
Plaint, was greatly exaggerated. 

6. A reply and rejoinder were filed by the parties in refutation of the 
.ol^ections put forth by them in the plaint and answer respectively. 

7. The following poiuts were declared by the Civil Judge to arise 
from a consideration of the Pleadings in this case, 1st, that the late Ze- 
mindar did direct the Defendant, his widow, to adopt a son ; 2nd> that 
she did so adopt the Plaintiff ; 3rd, that by such adoption, the Plaintiff 
became sole heir to the adoptive father, and that consequently the De- 
fendant had no title to the Estate ; 4th, that the adoption was such that 
the Defendant cannot now object to its validity ; 5th, that the Plaintiff 

,did not subsequently forfeit the inheritance. 

8. On the.first point the Civil Judge remarked that it might be suf- 
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ficient to refer lo the will of the husband of the Defendant, and the 
Arzees' addressed to the Collector by him and by the Defendant herself, 
and to the admitted fact that the Zemindary was witliheld^ until tlie De- 
fendant conformed to that will ; and with reference to the second point, 
he observed, that the adoption of tlie Plaintiff was established by the De- 
fendant's own admission, and by the documents addressed by her to the 
Collector or otherwise addressed to her, or to the Tahsildar, and involv- 
ing the necessity of her being made acquainted with the contents at the 
time ; and in respect to the third point, the Civil Judge adverted to cer- 
tain cases quoted in Strange, the Sudder Dewany Reports, and other 
works enunciating the principles of Hindoo Law, which, in his opinion, 
were clearly applicable to the case then under his consideration, and 
clearly refuted the Defendant's claim to set up her own right in opposi- 
tion to that of the adopted Son. 

9. The 4th and 5th points, the Civil Judge also decided against the 
Defendant, it being clear to his mind, that under the Hindoo Law, neither 
Ihe age of the Plaintiff nor the fact of his belonging to a different go- 
trum, were sufficient to invalidate the adoption ; and that the alleged acts 
of disobedience on his part were altogether insufficient to warrant his 
disinheritance. 

10. Under this view of the case, the Acting Civil Judge proceeded 
to direct that the Plaintiff should be put in possession of all property 
claimed in the Defendant's possession, or within the buildings, called the 
palace, or otherwise pertaining to the Aramany, together with the Zemin- 
dary and all insignia and other property pertaining thereto, as claimed 
in the 5uit, and further to declare that no transfer whether by gift, or 
otherwise, of any lands or other property of the Zemindar, made by the 
Defendant at any time, should be valid unless confirmed by the Plaintiff. 

11. The Defendant was adjudged to bear all costs of the suit. 

12. The Counsel for the Appellant in j)leading the case before the 
Court, admitted that an adoption had taken place, and that a permission 
given to adopt was tantamount to a command. He gave up the point 
of disquahfication of the Respondent on account of disobedience and non- 
performances of the funeral ceremonies of the deceased Zemindar. He 
limited the Appellant's case to two points, and maintained, first, that 
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under the particular circumstances of the case, the adoption was invalid 
because the adopted son did not belong to the same '^ gotrum'' as the 
Appellant and her deceased husband^ there being relations of her husband 
aUve and available ; and^ secondly^ that a beneficial interest was conferred 
on the Appellant by the will of her deceased husband^ in virtue of which 
the Appellant is entitled to a life interest in the Estate, or to a joint in- 
terest in it during her life time with the Respondent. 

13. It was not admitted on the other side, tliat the Respondent did 
belong to another gotrum. The first question therefoije for the Court 
to decide is, whether or not the Respondent belonged to the same go- 
trum ; and if it be proved that he did not belong to the same gotrum, 
the second question will be, whether the adoption in this case is valid ; 
and if it be decided to be valid, the last question will be, whether the 
Appellant is entitled to an award in her favour as sought for in appeal. 

14. The witnesses for the Appellant depose, that the Respondent 
did not belong to the ^'gotrum'' of the Appellant : none of the witnesses 
on the other side deposed that he did so; several of the witnesses de- 
posed that he was of another tribe ; other? deposed they did not know ; 
others deposed that being of the " Soodra^' caste, he had no tribe at 
all. The Court have no difficulty therefore in deciding that the Respon- 
dent did not belong to the gotrum of the Appellant. 

15. It is deposed to by the witnesses for the Appellant, that at 
the time of the adoption, there were other suitable children belonging to 
the *' gotrum,^^ and Dayadis (relations) of the Appellant : this fact is 
equally positively denied by the witnesses for the Respondent. Nearly all 
of the witnesses for the Appellant who deposed to there being other 
available children, deposed also that no adoption with proper ceremonies 
of the Respondent had taken place : this was proved to be false, and is 
now admitted to be so. The Court do not therefore consider their 
evidence as to there having been suitable children belonging to the De- 
fendant's gotrum, worthy of credit. The only two witnesses who were 
questioned as to the genealogy of the boy, stated that they were ignorant 
of it ; the admission of the Respondent's witnesses that the Respondent 
belonged to another gotrum, makers their testimony as to there being no 
suitable boy of the Appellant's '^ gotrum," more worthy of credit. It 
must be considered also that the adoption was a public one. No com- 
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pUdni waa made at the time by any one of Appellant's relations. Infor- 
mation was given by the Appelant to the Colkotor on the 19th July, 
that she intended to adopt the Respondent, and on the 30th July she 
reported to the Collector, that the adoption in conformty h the pravi- 
mns of Hindoo Law had been carried into effect. 

16. The question of the validity or otherwise of the adoption of a 
person of another gotrum, was raised upon the supposition that in the 
pres^it case^ suitable persons of the Appellant's gotrum were available. 
The Gowrt being of opinion that it has not been satisfactorily proved that 
there were suitable boys of the Appellant's gotrum available, have no 
hesitation in deciding that the adoption was a legal and valid one. 

17. The next point for consideration ij», whether the husbaitd of the 
Appellant int.ended to confer by the will a beneficial interest on her. 
The Appellant was heir to her deceased liusband, as there do not appear 
to have been any male lineal heirs« That he had the rigltt during his 
Kfe time, of alienating at pleasure the Zemindary Sstate, may be fairly 
ai^ed from the Decree in No. 3 of 1824 (S.. U, Decrees, p. 449) pass- 
ed by this Court ; although on this particular point that Decree was op- 
posed to the Decree of the Provincial Court founded on a reference 
made to the Pundit of their Court, and it does not appear that a quea- 
tion on the same point was referred by this Court to its Pundits. 

1 8. The Court are of opinion that both from the wording of the 
will, and from other drcumstanoes, there is reason to believe that the 
Appellant's husband did intend to confer on the Appellant, by the will, 
a beneficial interest of some kind or other. In the will itself he states, 
" I hereby authorize you, and the adopted son to enjoy for ever my 
Zemindary and its appurtenances." On the same date he addressed a 
petition to the Collector in which he states more fully his intentions to- 
wards the Appellant. In it he states *' having no male issue, I execut- 
ed a will to my wife Durraa Samoodhany Ummal on a stamp paper of 50 
Eupees value, authorizing her to adopt any child she likes in my caste 
according to Hindoo Law and en til ling her to my Zemindary and 
other estate." Tlie circumstance, which shows clearly thj^ the will was 
intended to confer some beneficial right in the Zemindary is, that it ia 
engrossed on a stamp of Rupees 50. Documents for sums between 20,(>00 
and 50,000 Rupees, under the provisions of Section XI, Regulation XIII 
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of IS 1 6 may be written on a stamp of 60 Bup6es valuer By Sectbn 
IV, Eegulation II* of 1826 it is specially provided that « Wills'' shall 
not be required to be written on stamp paper. 

19. It mast however be admitted that the terms of the will are most 
vague, as to what particular beneficial interest the Appellant's husband in- 
tended to confer on her. From there being no definite directions on this 
pointy it may be surmised that he hoped and expected his widow and the 
son to be adopted by her, would live in amity and enjoy together the estate. 

20. The last point for the consideration of the Ck)urt is whether a 
son having been adopted, the intentions of the Appellant's husband in 
conferring a beneficial interest on her, can be carried out, without violat- 
ing the Hindoo Law. 

21. It appears by the letter addressed by the Collector to the Board 
of Eevenue under date the ICth May, that the husband of the Appel- 
lant succeeded to the Zemindary as the only surviving brother of the 
former Zemindar. The his^tory of the family and of the Zemindary is 
recorded in the Decree No. 7 of 1823 (Reports of Madras S. U. Gases, 
p. 406). By tliat Decree it was decided that the Zemindary was an 
ancestral estate ; '' that it was not therefore competent for the Zemindar, 
by will, to divest the legal heir of his right to the succession, and that 
the will in that case was therefore a mere nullity and of no legal force 
or effect whatever." 

22. It has been atgued for the Appellant, that the late Zemindar, 
during his life time, might have conferred by gift, a life interest in the 
estate on his wife, with reversion to an adopted son, and that, such being 
the case, he might make the arrangements by will to take effect after hii 
death. It was argued on the other side, that if there were male relatives 
of the Appellant's husband, he could not during his lifetime, have given 
a life interest to his widow, and that if there were no male heirs, she 
would without any will, have succeeded to a life interest in it. 

t2. It does net appear in this case that there Wei^ msde relatiolts of 
the Appellant's husband, and it appears by the evidence that she wad 
heir to her husband. The Court do not therefore consider tilat the 
rtatement in the will of her being heir, confers any right upon her, that 
she had not before. It appears to be a mere declaraticm of the fact of 
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her being heir. In the copy before the Court the translation runs thus, 
" as I have no male issue, you are heir to my Zemindary, kc" The 
Court do not consider therefore that any argument in Appellant's favour 
can be drawn from its being stated in the will, that the Appellant was 
the heir of the testator. 

24>. The Law of Inheritance, as it prevails in Bengal, differs so much 
from that iu force in the Presidency of Madras, that the Court do not 
consider the following cases quoted in behalf of the Appellant, viz. 
Kishnonundo Biswar Prawn Kistnu Biswar, Macnaghten's Commentaries 
of Hindoo Law, page 870 ; cases from Cleland's Eeports quoted at 281, 
vol. 1st, Morley's Digest, are beneficial to her case. 

25. The case of Mussnmmant Tara Munnee Dibia, versvs Dev 
Narayun Bai and Bishen Persaud (p. 387, vol. Ill of the S. D. A. 
Reports) certainly shows that a widow may hold a life interest in an 
estate, but in that case the right was conferred by the adopted sou 
himself, who executed an agreement to that effect. 

26. In the case of fiuUom Monee Dassee Verme and Lai Behara 
Baloo, verms Berma Royee Dassee (S. D. A. Reports, p. 1846,) the 
Principal Sudder Ameen confirmed a deed by which it was provided, 
that two widows should each enjoy a moiety of an estate during their 
lives, and that on their deaths the adopted sou of the one, and 
the heirs of the other should succeed to them. Upon the case being 
heard in Appeal before the Dewany Udalut, that Court considered the 
integrity of the deed not established, and dismissed the Suit. The 
Court observe that the Defendant in that suit pleaded that the deed was 
a forgery, and the legality or otherwise of the deed does appear to have 
been a point at issue ; the decision of the Principal Sudder Ameen does 
not therefore, in the opinion of the Court, carry much weight with it. 

27. In the case of Mulrauze Lutchmiah, versus Chalekany Yencata- 
rama Jaganadharow (Moore's India appeal case. Vol. II. page 54), hus- 
band of the Appellant transferred certain lands by deed of gift during 
his lifetime to another person for maintenance and confirmed it by his 
wilL The Court observes, first, that in that case the Zemindar executed 
during his life, a deed of gift ; secondly, that the property so gifted, was 
self-acquired ; and thirdly, that the Appellant was his widow and this 
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property fell to her because there were no otlier heirs. It appears to 
have been considered that all that was required was that her Imsband 
should l&nye a sufficient " maintenance^^ or " provision'* for her. 

28. In the case of Mulrauze Venkata Vurdia, versjis Mulrauze 
Lutchmiah, already qaoted as No. 3. of 1824, decided by this Court 
(Decisions of S. TJ. p. 438) it was held that a Zemindar, having no heirs 
but his widows, might by will, devise in favour of his son-in-law, on the 
principle " that under the Hindoo Law, a man is autliorized to dispose 
of his property by will, which under the same law, he could have 
alienated during his survivorship by any other instrument/' 

29. These are the cases that have been quoted in favor of the Ap- 
pellant, the Court must now consider the case as it bears in favor of the 
Respondent. 

30. The will under which the Appellant claims, contains also the 
authority for her to adopt a son, without such an authority an adoption 
would have been illegal. It need not be dwelt upon, of how much im- 
portance it is to the supposed spiritual welfare of a Hindoo to possess a 
son by whom his funeral ceremonies may be performed. Even in the 
case of an adoption with his permission by his widow, it is for his sake 
chiejfly the son is adopted. On this point Sir Thomas Strange remarks, 
(Vol. I, p. 67) '' the better reason therefore perhaps is, that the neces- 
sity of a son to celebrate the funeral rite, regards the man, rather than 
the woman, who depends less for redemption upon such means ; so that, 
whenever, a woman, duly authorized, adopts, it is on her husband's ac- 
count, and for his sake, not for her own, a child thus adopted acquires 
all the rights of a son, a child adopted by the widow or widows will stand 
ill the same relation to the deceased husband's family, as he would have 
done had he been adopted by the husband himself, in his lifetime.'' 
( Macnaghten's Commentaries of Hindoo Law, p. 167.) To the same effect 
Sir Thomas Strange (Vol. I, p. 89) remarks " adoption being a substitu- 
tion for a son begotten, its effect, is by transferring the adopted from his 
own family to constitute him son to the adopter, with a consequent ex- 
change of rights and duties ; of these the principal are the right of suc- 
cession to th*5 adopter on the one hand ; with the correlative duty of "per- 
forming for him his last obsequies on the other. TAe right atlacies to 
ike entire property (f the adopter ^ real and personal" In Sutherland's 

Digitized by VjOOQ IC 



102 IICLINGS OF THE [1852. 

IVeatise on the Hindoo Law of adoption^ it is laid down in pages 228 and 
229 that a legally adopted son is *' invested with every fihal right, in 
respect to his adoptive father, of whose family lie becomes a member/' 
and '' he likewise represents the legitimate son in relationship to liis 
adoptive mother, whose ancestors are hb maternal graudsires/' 

31. Tlie right of the adopted son api)ears to commence from the date 
the permission to adopt is given, for in the 4th Answer given by the 
Pundit in the case of Bamakishen Surklieyl (Sudder Dewany Adaulut 
Reports, Vol. Ill, page 367) it is stated, '* the permission f which the de- 
" ceased son had left with his widow to adopt a son) being considered, in 
'' the light of her pregnancy, in other words, the boy ultimately adopted, 
'< being entitled to all the rights of a posthomoas child/' The same 
principle was laid down by the Pundit in the case of Banee kishen Mnnee, 
verstts Baja Oodwunt Sing (Sadder Dewany Adaulut Beports, Vol. Ill, 
page 229), Sir Thomas Strange, (Vol. I, page 89) further states these 
rights as follows, ^' should it have devolved upon a widow to adopt, her 
'* husband's estate descending to her on his death, adoption subsequent 
<' divests her succession^ like the case of a posthumous child." 

32. According to this theory the right of the Bespondent in this case 
may be considered antecedent to that of the Appellant, for h^^ right as 
heir at law, commenced from the day on which the will containing the per- 
mission to adopt was written. The Court do not consider the Apjpellant 
had any right in the property till the death of her husband, which took 
place on the day following, when she entered upon possession of it. 

33. The Court consider the comments of Mr. Colebrook in the case 
of Bamen, versus Cootty Paudyanchee, Zillah Verdhachellum, (Strange, 
Vol. II, page 102) to be very strong in favour of the Bespondent. Mr. 
Colebrook remarks, "presuming the property here spoken of as the 
'' woman's, to have been what devolved upon her by the death of her 
'' husband, and not to have been proper Stridhan, it ceased to be hers at 
** the moment of a valid adoption made by her of a son to her liusband, 
" and herself; in the same manna as property coming into the hands of 
" a pregnant widow by the same means, cannot be used by her, as her 
" own, after the birth of a son. An adopted child is, in roost respects, 
" precisely similar to a posthutnous son. From the moment of the adop- 
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" tion taking effect, the child became heir of the widow^s husband ; and 
*' the widow could have no other authority but that of mother and 
" guardian/' 

84. It has been argued for the Appellant, that the will conferred 
upon the Appellant a right liJke that which would have been conferred 
by the gift of property as " Stridhan ;*' that in the present case the 
will took effect after death, but, if the property had been given during 
the life of her husband, it would have been her '* Stridhan." The 
Court do not consider this a valid argument. If property which her hus- 
band could legally alienate, had been given to the Appellant as Stridhan 
during his life time, the eniire right and title to it would have vested in 
her. In the present case she had no right to enter on possession of the 
property till the death of her husband, and befere she did so, her 
husband having given her permission to adopt a son, her right became 
merely conditional. 

35. This Court in their decrees in Nos. 1 and 3 of 1825, (Report 
Cases, pages 498 and 511) observe, that wills can confer no right in 
opposition to Hindoo Law, and by Regulation V of J 829, it is prescribed 
that, " wills left by Hindoos within the Territories subject to this Go- 
" vernmeiit, shall have no legal force whatever, except so far as Iheir 
" contents may be in conformity with the provisions of the Hindoo Law, 
" according to the authorities prevalent in the respective provinces under 
" this Presidency.'' 

36. The Court have perhaps gone into unnecessary length in quoting 
so much at large the ca^es which the parties in this Suit have brought 
forward in support of their claims, but the Court have been anxious on 
the one hand that the case of the Appellant, so ably and at great length 
pleaded by her Council, should be clearly exhibited; and on the other, 
that the principles of Hindoo Law which bear upon the case, and accord- 
ing lo which it must be disposed of should be set forth at full length. 

37. The conclusion to which the Court have been forced to come, for 
tliey freely admit tliat the case of the Appellant is a hard one, is that the 
will of the deceased Zemindar, in so far as it was his intention to confer 
on the Appellant a beneficial interest more than a maintenance suitable to 
her rank, is incompatible with Hindoo Law. The Court are of opinion. 
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tliat from the time he executed the will, he conferred on the son to be 
adopted a right to succeed him^ on his adoption, as heir of the Zeminda- 
ry, and that on the adoption of the son, the Appellant became entitled 
merely to a maintenance. 

38. The Court therefore approve of the judgment of the Lower Court 
and resolve to affirm the same, and to dismiss this appeal with costs. 

No. 83 OP 1851- 



Decrek dated 27th October 1852. Page 141 M. F. 

1. The Original Suit was instituted against the Special Appellants as 
the Ist and 2nd Defendants and the 3rd Defendant for the recovery of 
Bupees 69593-3-8, the principal, interest, and penalty due on a Bond 
alleged to have been executed on the loth July 1842 by the 1st Defend- 
ant and his father, since deceased, to the husband of the Plaintiff, for 
Bupees 5,160 payable by eleven annual instalments upon a settlement 
of accounts, and for the due payment of which the 3rd Defendant, by a 
deed of execution on the same date, in which the produce of the Ist De- 
fendant's Jaghire was mortgaged, became security, a deduction was al- 
lowed for repayments alleged to have been made on fourteen different 
occasions, amounting in the aggregate to Rupees 1,050. 

3. The Subordinate Judge dismissed the claim, being of opinion that 
the evidence adduced by the Plaintiff to prove the execution of the Bond 
and Security Deed was, from discrepancies in the witnesses* statements, 
unworthy of credit. 

4. In Appeal the Civil Judge considered that the only material dis- 
crepancy \\\ the Statements of tlie Plaintiff's witnesses was to be attri- 
buted to one of their number, the 1st having been gained over by the 
Defendants, and on the ground that the evidence generally was corrobo- 
rated by an account proved to have been written by the late husband of 
the Plaintiff, whilst the Ist Defendant's signature to the Bond corres- 
ponded with that affixed by him to a notice in another Suit, he reversed 
the decree of the Subordinate Judge and adjudged that the Defendant 
should make good the sum sued for, minus the penalty Bupees 350, with 
subsequent interest, in the aggregate Rupees 6,795-3-2 with costs. 
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5. In support of the Special Appeal application it was urged, — 
it ■){• -x- ^ * 

Thirdly. Because the Court had admitted as evidence, statements 
from witnesses which are not evidence according to Law, for instance 
the entries made in the book alleged to have been kept by the PlaiutifTs 
deceased husband and alleged to be in his handwriting. Also that seve- 
ral of the witnesses spoke to the contents of documents, alleged to have 
been executed by the Special Appellants, or by the 3rd Defendant, but 
which were not produced to the witnesses nor was any ground previously 
laid which would have warranted the introduction of secondary evidence. 

Fourthly. Because the said Civil Court had admitted proof of hand- 
writing by comparison which was contrary to Law. 

Fifthly. Because the pretended Kararnamah was alleged to have been 
executed by the 3rd Defendant who had no title to the Village which it 
was pretended was thereby mortgaged to the Plaintiffs husband ; and 
no authority from the said 1st Defendant and the Special Appellant's 
father, or either of them to the said third Defendant to execute the same 
was shown, and 

Sixthly. That no interest was reserved by the said pretended Bond, 
and therefore if that document had been a genuine one, no interest could 
be recovered under it. 

9. In regard to tlie 3rd point, the Court observe that the admission 
of the Document C. and of the evidence in proof of that Document being 
in the handwriting of the Plaintiff's late husband, merely as corroborative 
proof, was not illegal but in accordance with the usage and practice of the 
Courts, and that the other evidence objected to does not appear to have 
been allowed any weight by the Civil Judge, and is not even alluded to 
in his Decree. 

10. The 4th objection, that proof of handwriting by comparison is 
contrary to Law, does not appear to be valid — comparison of handwriting 
is allowed in some cases by tlie practice of the Court in England ; and the 
Company's Courts in this country, constantly at their discretion, have re- 
course to comparison of a disputed signature with one admitted to be 
genuine, which is all that was done in this case. Such practice is not 
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contrary to any Law in force in this country, and is often found a most 
u:5eful assistance to tlie Court in the appreciation of conflicting statements 
and evidence. 

1 1. In reference to the 5 th and 6th points it seems sufficient to re- 
mark, tlmt the Civil Judge did not in his Decree pass any decision in 
regard to the validity of the mortgage of a Village conditioned in the 
Rauzeenamah in question, and that when interest is not expressly reserved 
ill a Bond, Act XXXII of 1859, gives discretionary power to the Courts 
to award interest or disallow it according to tlie circumstances of the case. 



No. 71 OP 1852. 



Decree dated 30th October 1852. Page 147 M. V. 
8. The Court of Sudder Udalut observe that the District Moonsiff 
dispensed with two of the witnesses cited by the Defendant remarking 
merely in his Decree that the Defendant had failed to produce them and 
tliat he did not find it necessary to examine them. These witnesses are 
stated to be the Adliikary and Menon of the village, the very persons 
who ought to be able from their official position to give evidence re- 
garding the point chiefly at issue in this Suit and who might have natu- 
rally been expected to be cited by both parties. If these persons did 
not attend on summons it was the duty of the District Moonsiff to 
resort to the means pointed out in Clause first, Section XXIX, Regu- 
lation VI. of 1816, to enforce their attendance, and the Lower Courts 
having failed to take tlie requisite measures to obtain their evidence, 
the Court of Sudder Udalut resolve to direct the case to be remanded 
to the Court of Original Jurisdiction with a view to such defect in the 
investigation of it being remedied and decision passed de novo on the 
merits. 

No. 73 OP 1852. 

Decree dated 20th November 1852. Page 161 M. V. 
1. The Original Suit in this case was instituted by the Petitioner iil 
the Sudder Ameen's Court at Combaconum against three Defendants for 
the recovery of Rupees 938-2-9, the value of certain areka nuts. 
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3. Th6 Sadder Ameen was of opinion tliatthe settlement of accounts 
between the fathers of Plaintiff and 1st Defendant had been authenti- 
cated ; that it was proved that 1st Defendant's father had authorized Plain- 
tiff^s father to sell the nuts ; and that the Acheen authorities had levied 
Bupees 938-2-9 from Plaintiff. The Sudder Ameen also decided that 
certain exceptions taken by 1st Defendant to the genuineness of a copy 
of the Decree of the Acheen Court produced by Plaintiff, were ground- 
less ; he considered however that it had been clearly proved that 1st 
Defendant's father, 2d Defendant, and 3rd Defendant's husband had 
not possessed joint family interests. 

4. The amount claimed was therefore decreed to be paid by the 1st 
Defendant singly with costs. 

5. The Assistant Judge of Combaconuni in Appeal, reversed the 
original decision with all costs, on the ground that the Suit was not ac- 
tionable, as being of the nature of an Appeal against a Decree of a 
Court of Justice of a Foreign independent kingdom, to the jurisdictiom 
of which Plaintiff had voluntarily rendered himself amenable. 

7. The Court of Sudder Udalut resolve to admit a Special Appeal in 
this case ; the sole ground upon which the Assistant Judge reversed the 
the decision of the Sudder Ameen and dismissed the Plaintiff's (Respon- 
dent's) claim, viz. that the Suit was not actionable, as being of tlie na- 
ture of an Appeal against the Decree of a Court of Justice of a Foreign 
independent kingdom, being, in their opinion, obviously erroneous. 

8. And having done so, they further resolve to remand the Suit to 
the Lower Court, in order that it may be duly decided on the merits. 

No! 75 OF 1851, 



Decree dated 1st December 1852. Fage 1G6 M, V^ 

13. The Court of Sudder Udalut do not expect to find, nor do they 
require the same formality and regularity in decisions given by Military 
Courts of Requests, as in the established Civil Courts. The County 
Courts in England, as argued by the Respondent's pleader, keep no re- 
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cord. If persons chose to carry on business at a Military Bazar station, 
Ihey subject themselves to tlie jurisdiction of Military Courts of Requests. 
Unless it clearly appear that injustice has been committed, the Court 
of Sudder Udalut will not consider it necessary to remand cases, be- 
cause the record of the evidence is not so full or the procedure so re* 
gular as it would have been under one of the constituted Tribunals of the 
Country. One most serious objection to such remands is that it would 
be doubtful whether any of the Members of the Original Court of Re- 
quests would still be at the station. 



No. 82 OF 1851. 



Decree dated 1st Decembeu 1852. Page 168 Jf. V* 

1 . This is an Appeal from a decision passed by a Military Court of 
Requests adjudging the Appellant to pay to the Respondent^ Hydera- 
bad Rupees 2,643-6. 

2. By the Proceedings of the Court of Requests it appears that the 
Respondent sued for Hydrabad Rs. 9,503, money lent. The Reapon- 
dend and Appellant in the presence of the Court agreed to submit the 
accounts connected with this claim for examination by Assessors, to be 
composed of two selected by the Respondent, two selected by Appellant 
and one by the Police Magistrate of Secundrabad, The Assessors were 
engaged under the supervision of tlie Court from the 26th May to 4th 
June 1851, in examining the Books and accounts connected with this 
case ; when they appeared in Court, and having been duly affirmed, stated 
that after careful examination they found that the accounts showed a ba- 
lance in favor of Respondent, of Hyderabad Rs. 2,643-6-0. 

3. The Court therefore gave an award in favor of the Respondent, 
for that sum. 

4. The Appellant states, as the ground of his Appeal that one 
Chundoo booked the contract in 1845 and sub-rented it to three others; 
that Chundoo's heirs, and not Appellant, were responsible to the 
Respondent, that the Appellant was also not responsible for the balance 
due to the Respondent in 1846 and 1818. That the person ap})ointed 
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third arbitrator^ sent a deputy, and that the accounts were not properly 
examined by the Assessors, That in another Suit the persons who 
examined the accounts for 1816, said that in consequence of some leaves 
of the Cadjan having been torn away, they did not admit of adjustment. 

?• There is nothing on the Proceedings of the Court of Bequests to 
show that the Appellant pleaded before the Court, tliar. he was not 
responsible for the amount claimed by the Respondent, the fact of 
his agreeing to submit the accounts to Assessors for examination, 
shows that the point of issue before that Court was not the liability 
of the Appellant, but the amount due to the Respondent. The Court 
cannot allow the Appellant to bring forward a new pUa as a ground 
for appealing against the decis^ion passed against him. The Proceed- 
ings of the Court of Requests lead the Court to conclude that the ac 
counts were carefully examined under the supervision of the Court of 
Requests. The Court of Sudder Udalut seeing therefore no sufficient 
reasons to disturb the decision passed by the Court of Requests, dis- 
miss this Appeal. 



No. 36 OF 1852. 



Decree dated 8th December 1852. Page 170 M, Fi. 

1. The Original Suit was instituted by one Tandavaroya Moodelly 
against the Special Appellant for the recovery of Rupees 118-8-6, on 
account of arrears of rent due on a Bungalow occupied by Defendant. 

4. The Principal Sudder Ameen was of opinion that the proper rent 
of the Bungalow was Rupees 25 and not Rupees 28 as stated by Plain- 
tiff. He also considered it established that a general sanction for mak- 
ing the necessary repairs had been granted by Plaintiff to Defendant, and 
saw no reason to doubt the correctness of Defendant's estimate of the 
same. The Principal Sudder Ameen accordingly decreed that the said 
sum of Rupees 20fi-6-9 should be deducted from Rupees 355-13-4 
the amount of rent due up to the date of the decree at Rupees 25 per 
mensem, and that the balance Rupees 149-6-7 should be paid to the 
Plaintiff, each party being assessed with their own costs. 
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5. From this decision PlHiiitiff appealed, merely reiterating however 
the grounds set forth in his Plaint. 

8. The Civil Judge concurred with the Principal Sudder Ameen in 
considering it established that tlie rent of the Bungalow was only Bs. 
25> and in respect to the repairs executed by Defendant that Officer 
observed.—" It seems also clearly proved that the Plaintiff did give a 
*' general assent to the Defendant making such outlay for liis comfortable 
'^ accommodation chargeable to the rent as might be required by him and 
" although such permission could ef course be cancelled by giving due 
" notice of its withdrawal, it does not appear that the Plaintiff ever gave 
" such notice until he did so by instituting this Suit, which is of course 
" tantamount to a formal notice of the withdrawal of the permission for- 
'' merly given. Plaintiff is therefore bound by the general permission 
*' given by him in regard to the outlay made by the Defendant up to the 
" date of the institution of this Suit, but no longer.*' 

9. On the above grounds the Civil Judge confirmed the Decree of the 
Principal Sudder Ameen, and assessed the Appellant with the costs of 
his Appeal. 

11. The Court of Sudder Udalut admitted a Special Appeal in this 
case, inasmuch as the Lower Courts had decided upon a matter that was 
not in issue before them. The amount claimed was the rent up to the 
date of Plaint, against which a set off was made by the Defendant for 
repairs done to the property with the consent of Plaintiff andwliich 
were shown to exceed the sum for which the action was brought. 

1 2. The Court of Sudder Udalut are of opinion that for the reasons 
stated in admitting the application for a Special Appeal, the Decrees 
of the Lower Courts cannot be confirmed. The Special Respondent 
sued for Rupees 118-8-6 being arrears of rent of a house. The 
Special Appellant pleaded as an off-set that he had expended Rupees 
206-r»-9 in repairs — this plea was admitted by the Lower Courts, such 
beino: the case the Suit should have been dismissed. 



"o 



13. The Circular Order of the 22nd October 1829 does not apply to 
this case. That is only apj)licable to cases in which the lands or houses 
on which, rent is due are claimed, as well as rent itself. 
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No. 25 OF 1851. 

Decree dated 20th December 1852. Vage 175 M, V, 

1. The Original Suit was instituted to establish the Plaintiff's right 
to a moiety of the estate of her mother, the 1st Defendant, on the demise 
of the latter, and for maintenance during 1st Defendant's lifetime. 

2. Tlie 1st Defendant pleaded that slie had, under authority from 
her deceased husband, adopted the 2nd son of her daughter, the 2nd 
Defendant, by the 3rd Defendant, and that all the estate would conse- 
quently devolve upon him. 

3. The Moqfty Sudder Ameen was of opinion that the 1st Defen- 
dant's husband had not authorized his widow to adopt and that even 
had he done so, the adoption would not stand, the aifiliation of a 
daughter's son being contrary to Hindoo Law. He therefore decreed 
that the 1st Defe^idant's estate should be equally shared between the 
Plaintiff and 2nd Defendant. 

4. The 1st Defendant having died, tlie 2nd and 3rd Defendants 
appealed from this Decree, which was however affirmed, with some slight 
modification as to the quantity of land in one particular village, by the 
Civil Judge, who in concurrence with the Moofty Sudder Ameen dis- 
credited the evidence adduced to show that the Isfc Defendant was 
authorized to adopt, and held that the adoption of a daughter's son 
was invalid. 

5. In the application for the admission of a Special Appeal the 2nd 
and 3rd Defendants urged — that on the 23rd April 1818 the Pundits 
of the Sudder Udalut had declared, that a daughter having a son would 
exclude a sonless daughter. 

6. Th6 Petitioner's Vakeel having also pleaded orally in support of 
the foregoing application, the Court of Sudder Udalut passed orders 
on the 16th September 1850 declining to enter into any plea excepting 
such as had been put forth before the Lower Courts, viz., that 
the succession to the disputed property vested in the son of the 
2nd and 3rd Defendants, he having been adopted by 1 st Defendant in 
accordance with her deceased liusband's desire. After a consideration 
of this point the Court of Sudder Udalut rejected the application. 
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7. After petitioning for a review of the order of 16tli September 
1850 which was refused by the Court's proceedings of 13th March 1851, 
the Special Appellant again prayed for a reconsideration of their orders 
on the ground ''that the Civil Judge's Decree is in error in that it de- 
clares the original Plahitiff, the Respondent in the Suit, entitled to a sliare 
of her deceased father's estate, she being an endowed and childless 
widow — the 2nd Special Appellant, this Petitioner, being a married 
woman having male issue, and consequently entitled to the whole estate." 

8. On a reconsideration of the case it appeared to the Court of Sudder 
Udalut that it was the duty of the Lower Courts to determine the nbove 
point of Law, and to have decided accordingly, notwithsianding llie Pe 
titioner's omission to place it immediately before them ; and in order that 
this course might be adopted the Court deemed fit, in virtue of the power 
vested in them by Clause 3rd, Section VI, Regulation XV. of 181G to 
set aside their orders of the 16th September 1850 and 13th March 1851, 
and admit a Special Appeal.' 

9. On the point for the determination of which the Special Appeal 
was admitted, the following opinion was delivered by the Pundits of the 
Sudder Udalut. 

" The daughter D, who is mother of male issue, and not the daugh- 
'* ter C who is destitute of sons ; being capable of conferring benefits up- 
" on her (deceased) parei^ througli her sons, the former has greater 
*' propinquity than the latter and is therefore entitled by the provisions 
" of the Hindoo Law Books Smriti Chendrika," &c., to inherit the pro- 
*' perty of B, subject however to the obligation of providing C. with 
" money sufficient for her maintenance in the event of her (C) being 
** destitute of property." 

11. As it appears from the answer of the Pundits of this Court that 
under ihe circumstances of the case, the 2nd Defendant (2nd Special Ap- 
pellant) is entitled under the provisions of the Hindoo Law to inherit 
the whole of the property of the Ist Defendant, deceased, and that the 
Plaintiff (Special Respondent) is entitled only to maintenance, to be pro- 
vided by the said 2nd Defendant in the event of her (Plaintiff) being des- 
titute of property, the Court of Sudder Udalut consider that the De- * 
crees of the Lower Courts must be reversed and the claim of the Plaintiff 
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(^>eciai Ea^pondent) toftjaoietyof the diluted property dismiwed, 
leaving her to ia^tude a fresh Suit for the recovery of naintenaiice from 
the Special Appellants in case she diould consider herself duly entitled 
tliereto with reference to the answer of the Pundits aforesaid, and they 
(Special Appellants) should refuse or neglecfc to supply her therewith 
accordingly. 

1858. 

No. 5 OF 1853. 

Decree dated 24jTH January 1853. Tage 5 JIf. V. 

1. The Original Suit No, 383 of 1849, was brought by the Plaintiff 
Jadarajah (Special Appeal Petitioner) in the District Moonsiff*s Court, 
against Partasaraty Naiken and three others, to recover a fourth share 
(valued at Bupees 65-10-0) of one of the twelve shares composing the 
village of Paravaloor in the Sydapettah Talook : and also a sum of 
Rupees 71-6-0. 

4. The District Moonsiff decreed that the disputed quarter share 
should be given up to the Plaintiff, and that the principal and interest 
of £s. 79-14-0, including penalty^ 5 Us. should be paid by the 1st De- 
fendant to Plaintiff .with Interest up to the date of payment, and the 
costs incurred by Plaintiff, and that the costs of 2nd Defendant be paid 
by him. 

5. This Decree was reversed, in Appeal (preferred by the £ad De- 
fendant in Original Suit) by the Principal Sudder Ameen in his De(»^ 
dated 19th July 1852. 

6. The Principal Sudder Ameen grounds this reversal of the decision 
of the District Moonsiff upon the circumstance that the Deed No. 20^ 
upon which the Bespondent founded his claim, and which -was admitted 
as valid by the District Moonsiff, is not deserving of credit. 

Ist. In having been executed concerning property which at the date 

|](tlte execution of the said Document, was under litigation in a Suit 

No. 846 of 1848 ; the result of which Suit was a fiaaseenamah by which 

Ae &di Defendant coAfiraefl 4he right of the 1st Defqndaati wke subse* 

qnently sold this property to the 2nd Defendant (Appellant.) 

15 
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2ud. Because the signature of the Ist Defendant as shown in Docu* 
ment No. 20^ differs from the signature of the Ist Defendant as shown 
in Document Nos. 38 and 39^ filed by the Appellant^ which Documents 
are acknowledged by the 1st Defendant to have been executed to the 
Appellant. 

7. Prom this Decree of the Principal Sudder Ameen, Petitioner 
(Plaintiff in Original Suit) seeks to obtain admission of a Special Ap- 
peal on the following grounds. 

' * ^ * * 

3rd. The Deed of Sale No. 20, cannot be considered to have been 
rendered invalid as stated by the Principal Sudder Ameen on account of 
its being for land at tliat time under litigation, although the Bazeenamah 
is dated 12th April 1849, and Petitioner's Deed of Sale the 16th Janu- 
ary 1849 : the Bazeenamah which confirms 1st Defendant's right to the 
share, also confirms right of Petitioner who had purchased the same 
from 1st Defendant. The fact of this Sale has been proved by witness 
No. 52, brother-in-law of the 1st Defendant, and by other witnesses. 

8. As respects the two grounds upon which the Principal Sudder 
Ameen's Decree is based, the Court of Sudder Udalut are of opinion, 
that the first embraces no fact of illegality bearing against the Special 
Appellant's claim, and that the second is of an inconclusive nature, and 
finding that the Principal Sudder Ameen has rejeoted the claim without 
recording any opinion on the oral and documentary evidence adduced 
on both sides which affect it, they resolve to admit this Special Appeal 
and to remand the Suit to the Principal Sudder Ameen for revision of 
Judgment. 

No. 7 OF 1853. 

Dbcebb dated 27th January 1853. Pa^^e 9 i/. T. 

1. The Original Suit was preferred against Special Appellant by the 
the Plaintiff therein, his Goomastah, for a certain sum of money due to 
him as salary. 

2. The Moofty Sudder Ame^u of Bellary received oral and documen- 
tary evidence on both sides, and dismissed the Plaintiff's claim with costs. 

3. On Appeal, the Civil Judge referred the matter to a Pnnchayet, 
under the provisions of Begulation XXI of 1802, and adopting the 
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judgment of the Umpire among the Arbitrators^ gave decree in favor of 
the Appellant awarding him what he sued for with costs. 

4. The Special Appeal Petitioner brings forward the following 
grounds for his Special Appeal. 

1st. That the Appeal Decree is contrary to Law, because Regulation 
XXI of 1802 is inapplicable to Appeal Suits, and the course pursued by 
the Civil Judge is contrary to the practice of the (Jourts. 

2nd. Because the Umpire who made the award has been guilty of 
gross corruption and partiality in the Appeal Suit. 

5. The Petitioner refers to the Diary of this Court dated 19th June 
1837 in No. 699 deciding that Kegulation XXI of 1802, does not au« 
ihorize the reference to Arbitration of Appeal Causes, and explains that 
both himself and liis Yakeel acted in ignorance of the Law. 

6. The Court of Sudder Udalut have ruled under date the 19th 
June 1887 to the effect that it is not competent to an Appeal Court to 
send a Suit in Appeal before it to arbitration under Regulation XXI of 
1802, but that that Regulation can be called into exercise only in re- 
gard to Original Suits. 

7. Acting upon this construction of the Law, the Court of Sudder 
Udalut resolve to admit a Special Appeal in this case, the decree in Ap- 
peal given by the Civil Judge in adoption of an award of Arbitrators 
being viewed by them as illegal. 

8. The Court of Sudder Udalut remand the case to the Civil Judge, 
whose duty it will be to give decision upon the merits of the evidence 
adduced before the Sudder Ameen : or if the inquiry before that Officer 
be deemed by him insufficient, to remand the Suit to him for revision of 
judgment ; and he will furthermore be at liberty, should he consider 
that the ends of justice make such a course desirable, to direct the Sud- 
der Ameen to call upon the parties to submit the case to arbitration 
under the aforesaid Regulation XXI of 1802. 

9. The Court of Sudder Udalut have to point out to the Civil Judge 
that in adopting a decision of Arbritrators it is necessary that the 
grounds of such decision should be set forth in the decree that may be 
founded thereon, a particular in which his decree is observed to be de- 
feetiTe. 
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No. 90 OF 1»S1. 

Decbee dated 29th January 1853. Tage 11 1/, F. 

1. The Origiiutl Salt was brought by the Plaintiff against bis elder 
brother^ Defendant^ the present possessor of the Zemindarj of Sbivagiri, 
Tinuevelly District, paying a peshcush to Government annually <rf 
Bupees 56,000-0-0. 

2. Plaintiff sought to recover a moiety of this Estate producing 
yearly Bupees 48,785-0-0, and his share of personal pvi^^erties to the 
amount of Bupees 32,797-0-0. 

6. The Acting Civil Judge dedded that as it had been admitted on 
both sides that the Zemindary under dispute vas ancient, that it had 
never been divided, and that in the Beport of the Special Commissioo^ 
dated 5th April 1803, at which time it was lield by an ancesUM* of De* 

Tide Pini.20,Deere0 fendant it was entered as an ancient Zemmdsry, the 
hiurAp*^'^aU^NS! Law of Primogeniture was applicable in *he cas^ 
«o of 1846. ^^ ^g Plaintiff had no tifle to partition, as claimed 

by hw. As regarded the personal prqperty» the Acting Civil Judge 
considered that this point need not be consideredi an agreement 
iregarding maintenance having been made with all due publicity, by 
the brothers, and one which was perfectly in accordance with the custom 
oi ik% country. 

7. The statement that there had been a later proposal made for a 
partition of the Zemindary was not in the opinion of the Acting Civil 
Judge supported by any evidence deserving credit. 

S« For these reasons the Suit was dismissed with costs, 

9. 1%e Appefflant appeals againat this deeiaon on the following 

g¥Mticl«. 

* ^ * -x- 

. 4tb. Thai; the Law of Primogeniture is only applicable to ancient 
hereditary Zemindaries descending from father to son, and not to &nmi- 
daries descending from a grandfather to a daughter's son, as in this case, 
which latter were to be Considered as new aequirem^itB and not as 
hereditary possessions. 

18. At regards the 4A ground, in whidi Appellant endeavous ti^ 
show that the Law of Primogeniture is not applicable to the ISanigiii 
Zemindary, and that the Zemindary is to be regarded as a recent a^ai» 
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ticm; tb€ Beqxindent submits that in accordance with the Chapter upon 
Inbcariiance on failure of sons in the works entitled Mitakshara of 
Yijnaneswara^ Smrit Chandrika^ and the raokapunclianana of Jayamadhai 
" a grandson, being the son of a daughter is held to have inherited 
property by virtue of his right as such, from Iiis sonless maternal grand- 
fiither, only when that property descends to the grandson direct from his 
grandfather dying without leaving wife or daughter, and that when upon 
the death of an individnal his property devolves upon his representative, 
such property should be called that of the successor, not that of the de- 
ceased f that in the present case the maternal grandfatlier of both 
partiea died in 1819, and the Zemindary descended to his only daughter 
(their mother) Tirammah Nachiyar who enjoyed the same until her 
death in 1S36, when according to the custom of the country and the 
Hmdoo Law of Primogeniture in the case of Begalities, tlie Zemindary 
descended to the Bespondent, whose right was also recognizd by the 
Government through the Collector. That as regards the assertion of 
te being a recent acquintion, this term applies to property obtained by 
sale, gift, or valoor, independent of descent ; and tliat it has been shown 
that this Zemindary belonged lo the ancestors of the Bespondent, and 
was ei^yed by them singly, and that it cannot be termed a recent 
acquisition. 

15. The Court of Sudder Udalut having maturely considered the 
decree of the Lower Court and the arguments brought by the Appellant 
in objection tiiereto are of opinion that the said decree is in entire accor* 
dance wiUi the facts and the Law of the case, and thejrefore hereby 
confirm it. 

No. 27 OP 1852. 

Decree dated 5th February 1853. Po^ SO Jf. V. 
1. Tbe Original Suit was instituted by the Special Appdhmt before 
the Moofty Sudder Ameen of Combaconum to establish his claim to 
tettain land valued at Supeee 44-1-8, and to two houses valued at Rs. 
lO^O, to whkh he alleged he was entitled as ancei^ral property* 

. 8. The Moofty Sudder Ameen decreed in favor of Plaintiff, obsenr. 
tug* tiiflt the Plaintiff's relationship had been satisfactorily proved, and 
Umlk thdre was oonclmive evideaice that no division of the Um^ proper* 
ty had taken place. . 

Digitized by VjOOQ IC 



lis itULINGS OF THE [1858. 

4. The 1st, 3rd, and oth Defendants separately appealed from this 
decree— and the Assistant Judge of Coinbaconum reversed the Original 
Decree dismissing PlaintifTs claim as being barred by the Statute of 
Limitation— Plaintiffs father having died 25 years before the institution 
of the Suit — there being no proof of the Plaintiff ever having been in the 
enjoyment of the land sued for — and the nondivision of the Plaintiffs father 
and the other members of the family upon which the Moofty Sudder 
Ameen had based his decision, under these circumstances proving 
nothing to establish the claim of the Plaintiff. 

5. The Special Appellant grounded his application for Special Ap- 
peal on the fact that the Statue of Limitation does not apply to cases of 
inheritance under the Hindu Law and adverts to the Decree passed in 
Appeal Suit No. 32 of 1850, on the file of the Sudder Udalut ; he also 
contends that the fact of there having been no division in the family, had 
been clearly shown — and further, that this joint enjoyment of the land sued 
for, was clearly proved by the 1st Defendant and himself having jointly 
performed the religious ceremonies of the family ; which circumstance 
had not been sufficiently considered by the Appellate Court. 

6. The Court of Sudder Udalut resolve to admit a Special Appeal in 
this case with a view of ascertaining whether the Statute of Limitation up* 
on which the Assistant Judge had bassed his Decree ajiplied to the Ap- 
pellant's case. 

12. The Court of Sudder Udalut having considered the point raised 
in the certificate of Special Appeal, and the Yakeels of both parties having 
been heard orally, they are of opinion that the Subordinate Judge's 
decision is correct. 

18. They therefore confirm the said judgment. 

14. The Court consider that the Statute of Limitation has been rightly 
declared applicable in this case. 

15. This Plaintiff claimed as a cousin, a partition of property as- 
serted to be ancestral. 

16. The Plaintiff's father died 25 years before the institution of this 
Suit, and at the time of his death was not residing as a joint member of 
the family. 

17. It is proved that the Plaintiff never lived with his coosiusi and 
it has not been found that any one act has passed between them showiDg 
that they were co-parceners. 
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No, 10 OP 1853. 

Decree dated 7th February 1853. Page 25 M. V. 

1. The Original Suit was instituted by the Special Appellant in forraA 
Pauperis against the Collector of Madura and 21 other Defendants for 
the recovery of two pieces of ground valued at Bupecs 3,000. 

2. The origin of the Suit is set forth in the Decree of the Sudder 
Udalut in Special Appeal Suit No. 31 of 1850, (printed at page 86 of 
the 2nd Vol. of the Decisions of the Sudder Udalut) reversing the deci- 
sion of the Civil Judge of Madura on the ground tliat tlie Suit was bar- 
red by the provisions of Section XVIII, Regulation II. of 1 802, and 
remanding the Suit with an injunction to dispose of it on its merits. 

3. The Civil Judge of Madura in the revised Decree passed by him 
under date tlie 3 1st March 1851, assuming that the Decree of the Sudder 
Udalut related only to the bar which Clause fourth of the Section above 
quoted might present to the adjudication of the Special Appellant's claim, 
waved the objection previously taken by him with reference to Clause 
fourth, and then proceeded to judge of the Special Appellant's case 
under Clause third of the said Section ; and conceiving this enactment to 
bar the Suit, again dismissed it without passing judgment upon its 
merits. 

4. This decision was set aside by the Sudder Udalut in their Decree 
in Special Appeal, No. 97 of 1851, (printed at page 256 of the 3rd Vol. 
of the Decisions of the Sudder Udalut), wherein it was ruled that the 
circumstauces of the Special Appellant's claim showed that the cause of 
action had arisen subsequently to 1802, and that therefore the Suit was 
not barred by the Clause quoted by the Civil Judge. The Suit was ac- 
cordingly again remanded and the Civil Judge directed to dispose of the 
case upon its merits. 

5. In his second revised Decree the Civil Judge has again decided 
that the Suit is barred by Clause third. Section XVIII, Begulation II of 
1802^ and assuming that the question involved in the Sudder Court's De- 
cree in Special Appeal, No. 97 of 1851, is one of fact and not of Law 
aud one consequently on which the presiding Judge is bound to decide 
according to his own appreciation of the evidence, he has again reversed 
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the Decree of the Subordinate Judge, and dismissed the Suit without 
passing any judgment on its merits — at the conclusion of his Decree he 
observes that the Suit is further barred by Clause fourth of the said Section. 

6. From this dedsion the Special Afqpellant has preferred an ap- 
plication for the admission of a Special Appeal^ which has been admiUed 
by the Court of Sudder Udalut on the ground that tlie Decree of the 
Civil Judge is illegal, inasmuch as it amounts to a reversal of the judg- 
ment passed by the Court of Sudder Udalut upon the point upon which 
the Civil Judge has for the third time dismissed the Special Appel- 
lant's claim without giving any decision upon its merits. 

7. Tlie circumstances of the Special Appellant's case have not ad- 
mitted of dispute and the only question hitherto raised in it was the ap- 
plicability of the Statnte of Limitations thereto, involving thus a con- 
struction of Law which was decided by the Sudder Udalut in the two 
Decrees above referred to. 

8. In his second revised Decree of the 16th June 185*2, the Civil 
Judge attributes to the Court the having passed their judgment on a 
question of fact, and not of Law, and claiming to himself (under what 
authority it appears not) the power of setting them right, lie has pro- 
ceeded to amend their judgment by one of his own, under which he has 
declared the Suit to be barred by Clause 3rd of the Section referred 
to — he has also gone on to declare that it is furthermore barred by Clause 
fourth— thus departing from his Decree of the 21 st February 1851, where- 
in he had submitted to the Decree of the Sudder Udalut, in Special Ap- 
peal No. 81 of 1850, before cited, and seeking to render nugatory tliis 
decision also of the Sudder Udalut. 

9. The course which the Civil Judge has taken appears to the Court 
of Sudder Udalut most presumptuous and irregular. The Law has placed 
him in a position requiring that he should conform himselfto the decisions 
of this Court and carry out strictly and truly the orders which they may 
eottflianieite to kimy whereas the Civil J^idge indulges himself in cavil- 
ling at these orders and in either evading or defying them, the end be 
arrives at being the upholding of his own opinions to the subversion 4)f 
^se of the tiribuBal holding appellate jurisdiction over him* 

10. The Decree of the Civil Judge now appealed from being alto- 
gether illegal, the Court of Sudder Udalut resolve again to remand the 
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case to the Civil Judge witli an injunction to give decision upon the 
Special Appellant^s claim on its merits without further reference to the 
provisions of either Clause 3rd or 4jth of Section XVIII, Regulation 
II of 1 802, which have been finally and authoritatively pronounced to 
present no bar to adjudication thereupon, 

11. The Court of Sudder Udalut deem it proper to warn the Civil 
Judge that any repetition of conduct such as is now animadverted on 
will entail upon the Court the necessity of bringing the same under the 
notice of Government. 



No. 12 OP 1853. 

Dbcrbe dated 10th February 1853. Page 27 M. V. 

9. The Court of Sudder Udalut h^ve further to point out to the Collector, 
that from the documents before them, it is not to be gathered that the 
Plaintiffs had any forcible dispossession to allege before him, and conse- 
quently that there were no grounds for his reception of a Suit at their 
instance under Regulation V of 1822. 



No. 24 OF 1851. 



Decree dated 15th February 1853. Page 32 M. V. 

1. The Suit was laid for recovery of Rupees 1,000, as principal and 
interest due under ^ mortgage bond executed by Goondooput, the 
ancestor of the Defendants, in September 1831. 

2. The 1st Defendant acknowledged that he had countersigned the 
bond at the desire of his father, the aforesaid Goondooput, but stated 
that the property therein referred to had previously to the date of the 
bond, fallen to the share of the 2nd and 3rd Defendants on a partition 
of the property then made, and that they should be charged with the 
claim rather than himself. He also pleaded the Statute of Limitation 
against the bond. 

3. The 2nd and 3rd Defendants denied all knowledge of the bond, 

16 
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and the i^th .ai»d 6th contended that they were not answerable for 
Gooudooput's debts, as tiiey had derived no property from him. 

4. T lie Sudder Aineen decreed that the 1st, 2nd and 3rd Defend- 
ants, shonid satisfy the Plaintiff's claim, and absolved the other Defend- 
ants from it. 

5. The 2nd and 3rd Defendants appealed to the Civil Judge, who 
modified the Sudder Ameen's decision by decreeing that the 1st Defend- 
ant should in the first instance be required to discharge the bond, and 
that failing his ability to do so, the 2nd and 3rd Defendants should 
be liable for it to the extent of certain property inherited by them from 
Goondooput, subsequently to the date of the bond. 

6. The Court of Sudder Udalut admitted a Special Appeal in this 
Suit, because it appeared on the face of the pleadings that the Suit was 
barred by the Statute of Limitation. Finding that there was no alle- 
gation that the claim which forms the ground of action had been ac? 
knowledged prior to the year 1844, or for a space for more than 12 
years from the time when it had arisen, the Court reversed the Decree 
of the Lower Courts and dismissed the Suit with costs. ^Having had 
reason on motion being made for review of judgment to question the 
soundness of the above decision, the Court of Sudder Udalut have re- 
admitted the Suit on their file in order to determine afresh the question 
of law involved therein. 

7. In Macpherson's Work on the Procedure of the Bengal 
Adalut Courts, it is laid down (p. 63) as having been ruled by the 
Sudder Dewany Udalut, that " a simple written acknowledgment of 
" the truth of a demand is not sufficient to constitute a new ground of 
" action so as to bring within the cognizance of the Courts a Suit, the pre- 
" scribed period for instituting which has once fully elapsed,^' and this 
ruling is introduced under a Section of the work entitled, " First exception 
" to the 12 years' rule, demand and acknowledgment,'' and the marginal 
notification is to the effect that the ruling in question shows acknow- 
ledgment after 12 years to be ineffectual. The Madras Law of 
Limitation being a copy word for word of that prevailing in Bengal, this 
representation in Macpherson's work, the accuracy of which the Court 
of Sudder Udalut had at the time no reason for mistrusting, afforded 
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what appeared to be a sufficiently authoritative indication of the 
construction to be put upon the said hxw, and in view thereof, the Court 
were led to pass their decision dismissing tlie claim in litigation as 
barred by that law, an acknowledgment thereof after the term of 12 
years had expired, not appearing sufficient to " revive it and make the 
bond an actionable one/' 

8. The Court of Sudder Udalut now find the indication given in 
Macpherson, of the ruling of the Sudder Dewany Udalut, to be entirely 
an erroneous one, and that the ruling had reference to Suits cognizable 
by Moonsiffs, which under the Bengal Law are entertainable only if 
lodged within one year from the time when the cause of action 
might have arisen, and in no respect related to the Law of Limi- 
tation for the Superior Courts now under consideration, a prominent 
distinction between the two Laws being, that the latter contemplates 
the keeping open a claim by means of acknowledgment thereof, 
but the former contains no such provision whatever, a reference to 
Marshman's Guide to the Civil Law of Bengal, Con. 196, p. 226, 
being the instance cited in Macpherson, and Clause 1st, Section XIII. 
Regulation XXXIII of 1844, Bengal Code, has led to the detection of 
the above error in Macpherson. . 

9. Released from the apparent precedent presented to them in Mac- 
pherson, and upon further consideration of the Law before them, the 
Court of Sudder Udalut are led to take a different view of the said Law, 
from that propounded by them in their primary decree in this Suit. 

10. The language of the Law (Clause 4th, Section XVIII, Regulation 
II of 1802,) is thus: 

11. ''The Courts of Udalut are prohibited hearing, trying, or 
" determining, the merits of any Suit whatever against any person or 
" persons, if the cause of action shall have arisen 12 years before any Suit 
" shall have been commenced on account of it, unless the Complainant 
*' can show by clear and positive proof, that he had demanded the money 
" or matter in question, and that the Defendant had admitted the truth of 
" the demand, or promised to pay the money ; or that he directly prefer- 
'' red his claim within that period,'^ to a competent tribunal, 

12. It appears to the Court of Sudder Udalut, that the punctuation 
adopted in Campbeirs code, where a semicolon occurs after the words 
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" promised to pay the money'^ indicates the way in which the words 
" within that period" in the succeeding Clause should be appUed^ and 
that the said words have reference to the last Clause and not to the prior 
portion of the Section. A Suit to prevent the operation of the bar of 
the Statute of Limitation must necessarily be brought '' within the period" 
limited under it, but an acknowledgment of claim is not of necessity 
cramped by the like condition. The occurrence of such acknowledgment 
is a distinct admission on the part of the person liable for it that the 
claim is alive, and if so, it should be actionable, and not be extinguished 
and rendered unactionable, unless the period specified in the Statute, cal- 
culating from the date of such admission, should have run out without 
any renewal of admission or institution of a Suit having had place. Un- 
der this view then every admission of a claim serves to revive it for the 
period laid down in the said Statute. 

13. The Court of Sudder Udalut, are fortified in their present con- 
struction of the liaw in question, by a decision of the Privy Council pass- 
ed on the I7th December 1836, on an appeal by Bhaee-chund and 
Koosal-chund, versus Purtub-chund, Manik-chund (Moore, vol : I. 
p. 154.) The bond then in issue was 27 years old, when the Suit was 
filed, and admission of debt was alleged to have been made during 
the Suit by the Defendant having offered to compromise the Suit. 
The Appellate Court, and after them the Privy Council, * entered 
upon a consideration of the said alleged offers of compromise to 
determine whether or not they sufficed to remove the bar of the 
Statute of Limitation, an investigation which it is obvious would 
]iot have been engaged in, had the claim been considered to have 
already expired, ere the occurrence of the said offers, by no admission 
of debt having been made within 12 years from the cause of action. 

14. The claim now under decision was laid in the year 1847, and 
the document B, which the 1st Defendant has admitted as his act, and 
the evidence of the Special Appellant's (Plaintiff's) 1st, 3rd, arid 4th wit- 
nesses, proved that the debt was confessed in 1844 and 1845. The 
Court of Sudder Udalut consequently find the claim not barred by the 
Statute of Limitation, and hence see no ground for interfering with 
the Decree of the Civil Judge which is therefore hereby confirmed. 
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No. 11 OF 1852. 



Djscrbe dated 17th February 1853. Page 55 M, V. 

1 . The Orginal Suit was instituted to establish tlie right of the 
Plaintiff as Meerassidar, to -^ of the Hamlet of Alinjepaukum, and for 
arrears of the Swatuntrums of that and five other Hamlets attached to 
the village of Poolal, or the Red Hills, all valued at Es. 1,243-8-9. 

2. The Defendants averred that the Plaintitf, and the other sharers 
mortgaged the said Hamlets to them in 1827, and the mortgage term 
having expired, the Hamlets became their property ; that in 1841, Alin- 
jepaukum was given over to them under the Razeenamah filed in Ori- 
ginal Suit, No. 101 of that year; that this Suit was in appeal remanded 
by the Sudder Udalut, upon which, they being satisfied with the pos- 
session of the said village, withdrew the Suit. 

3. The Acting Mootty Sudder Ameen was of opinion, that the said 
Razeenamah was a fraudulent fabrication ; and he decreed to the Plaintiff 
the share claimed, leaving the Defendants to recover what was due under 
the mortgage, by a fresh Suit. The arrears of Swatuntrum were dis* 
allowed on the ground that their value had not been satisfactorily proved. 

4. The Defendants appealed. 

5. The Civil Judge observed in his decree, that the Original Suit 
No. 101 of 1841, was instituted by tlie present Defendants, to establish 
their right under the Mortgaged Deed of 1827, to the six Hamlets in 
question ; that a Razeenamah was executed in which Alinjepaukum was 
given up to the Plaintiffs, now Defendants, who instead of regularly 
filing it, put it in with a motion as evidence of their title ; that the de- 
cree then passed adjudged the Hamlets to them, but the Suit having 
been remanded by the Sudder Udalut, in order that the claim of the 
mortgagees might be equitably adjusted, the Plaintiff withdrew the Suit, 
obviously with the view of retaining possession of the said Hamlet by 
falling back upon the Razeenamah ; that the mortgage and Razeenamah 
were proved to be authentic deeds, and that consequently the question 
to be determined was simply, whether the present Defendants (then 
Plaintiffs) could fall back upon the said Razeenamah, or were bound to 
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adjust their claims under the mortgage Deed with the PlaintifiFs (then 
Defendants.) 

6. The Defendants were only entitled, he considered to an adjust- 
ment, and he consequently decreed, that the Plaintiff upon paying his 
share of the principal of the mortgage, Rs. 1 71-5-9, into Court, should 
recover possession of his share of the said Hamlet :* but he refused to 
give the Plaintiff's costs, as he had not paid tlie sum advauced in the 
mortgage into Court, or tendered p^ment to the Defendants. 

7. In his application for the admisi^iou of a Special Appeal, the Spe- 
cial Appellant urged — 

1st. That the Appeal Decree is erroneous, inasmuch as it sets aside 
a Razeenamah freely executed by the parties and the authenticity of 
which is fully admitted by the Civil Judge, and 

2d. That the same is erroneous, inasmuch as it declares a single sharer 
in an undivided property competent to bring an action for his undefin- 
ed share. 

8. The Court of Sudder Udalut admitted a Special Appeal, in order 
that the two objections urged by the Special Appellant, against the de- 
cree of the Civil Judge, both of which involved a question of usage and 
practice, should be brought under the consideration of this Court. 

9. The Court of Sudder Udalut observe that a decision in favor of the 
Special Appellant, upon the second of the above two points, would do 
away the necessity of recording any judgment upon the first of the points, 
as no such judgment could then be productive of results — they therefore 
pass on to the consideration of the second point. 

1 0. In regard to this point the Court are clearly of opinion, that a 
co-sharer cannot individually sue for recovery of his share of a joint pro- 
perty, without reference to the other proprietors who have an united in- 
terest with him. In the present case, a mortgage bond is the subject 
of the Suit, and this was executed by the Special Respondent and six 
others, shareholders. The aim of the decree of the Appellate Court, 
is to give effect to a fraction of the bond in so far as respects one only 
of these joint executors thereof ; such an award the Court of Sudder 
Udalut deem to be altogether illegal, and the Suit brought to obtain it 
an irresfular one which should not have been entertained. 
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No. 32 OF 1852. 

Decree dated ]9th February 1853. Fage 43 M. V. 

1. Tlie Original Suit was instituted against Special Appellant, (2nd 
Defendant) aud another, for the recovery of Rupees 3S0-11-7, being ba- 
lance of principal and interest alleged to be due under a Eazeenainah filed 
between the 1st Defendant and Plaintiff in Suit No. 289 of 1846 on the 
Calicut Moonsiff's file. 

2. The ground of action against the 2nd Defendant was that on the 
dale of the said Razeenamah, he had by an entry made in Plaintiff's ac- 
count book, guaranteed the fulfilment of the terms thereof. 

3. The 2nd Defendant denied having given the said guarantee, and 
pleaded the terms of the Razeenamah as showing that the 1st Defend- 
ant was alone liable for the dnbt to which it related. 

4. The Moofty Sudder Ameen was of opinion that the guarantee in 
question had been given, but as the occurrence thereof had not been 
made known at the time to the Court, he held, that under the Circular 
Order of the Sudder Udalut, No. 48, it could not be deemed vaHd or 
enforced, and hence dismissed the Suit. 

.^. Prom this decision the Plaintiff appealed to the Civil Judge, argu- 
ing for the validity of the said guarantee. 

6. The Decree of the Sudder Ameen was reversed by the Civil Judge, 
that Officer concurring with the Sudder Ameen, as to the genuineness 
of the guarantee bond, but not considering its omission from the Razee- 
namah to be opposed to the Circular Order quoted by that Officer. The 
Civil Judge's Decree accordingly was, that unless 2nd Respondent could 
point out property of the 1st Defendant available for the liquidation of 
the debt, he must be held responsible for the same. 

7. The 2nd Defendant having appealed specially to the Sudder Uda- 
lut, they admitted his Appeal in order that it sliould be decided before 
them, whether the fact that the alleged security entered into by the 2nd 
Defendant, (Special Appellant) for the 1st, was not at the time made a 
record of Court, vitiates the deed of security under the Circular Order 
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of this Courts No. 48, and also how far the said omission bears against 
the integrity of the said deed, the execution of which has been denied 
by the Special Appellant. 

8. The Special Respondents in their answer urge tlie following 
grounds, why the decree appealed against should be confirmed by the 
Court of Sudder Udalut. 

1st. That a deed is not to be invalidated because not made a 
matter of record. 

2nd. That the reason why the Special Appellant did not join in the 
Eazeenamah, but bound himself for fulfilment of the terms thereof by 
a separate deed, was his fear lest he should be held jointly liable for 
other debts due by 1st Defendant, and that several other Suits were ad- 
justed in the same way as the one brought by Special Respondent, in 
which the said Razeenamah had been given, by Special Appellant, hav- 
ing become responsible as in the present instance. 

3rd. That the Circular order in question, applies only to the settle- 
ment of Suits by compromise and does not affect this case. 

9. The Court of Sudder Udalut concur with the Civil Judge, in 
holding that their Circular Order No. 48, does not present any hin- 
drance to the litigation of the Special Respondent's claim, the ob- 
ject of the said order being to prohibit the Courts from recognizing pleas 
raised in bar of execution of decrees, unless the facts on which such 
pleas rested had been communicated at the time of their occurrence to 
the Courts, but not to slmt out parties from preferring any claims they 
might have to advance, founded upon distinct transactions entered into 
by them ; but it appears to the Court of Sudder Udalut, that the pre- 
sent claim is not one that can be entertained, since it is based upon a 
matter which had been already brought in issue and decided upon by 
means of the Razeenamah filed by the Special Respondent and 1st De- 
fendant, and that under the said Razeenamah the Special Appellant is 
entitled to be considered wholly absolved from liability in the said matter. 

10. Upon this ground therefore the Court of Sudder Udalut, reverse 
the Decree of the Civil Judge and dismiss the Suit with all costs. 
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No. 31 OF 1852. 

Decebb date© 22nd Februaey 1853. Page 45 if. F. 

1. The Original Suit was instituted by the Special Eespondents, 
against the Special Appellant and three others, for the recovery of 1 5 
Mas and 14^ Goolies of Nunjah and Poonjah land, and a building ground, 
valued altogether at Rupees 59-15-0. 

2. It was stated in the plaint, that the 1st Plaintiff's father and the 
husband of the 1st Defendant were undivided brothers ; that the former 
died 25 years ago, upon which the latter took possession of the whole 
ancestral estate, namely \ caray of land and a manay, and maintained the 
Plaintiff; that upon 1st Defendant's husband's death, 15 years ago, her 
unmarried son succeeded to this property and died in 1837, during the 
Plaintiff's absence at the 2nd Plaintiff's mother's house, and that the 
J fit Defendant then made over the land to one Auroomoogatha Pillay, 
who paid the net profits to the 1st Defendant, by whom they were shared 
with the Plaintiffs. 

3. The 1st Defendant in her answer, contended that her husband 
and the 1st Plaintiff's father, and another brother, and cousin, divided 
th« said property between them forty years ago ; that the cousin gave 
his -^ share to liis daughter the mother of the 2nd Defendant, who is 
now in possession ; that the 3rd brother's share fell upon his death, to 
h^ own husband, who performed the last rites of the deceased, and that 
1st Plaintiff's father's share was purchased by her husband twenty-eight 
years ago, for 15 Poons ; that consequently, her husband in whose name 
the whole was registered in the survey account of Fusly 1239, died pos- 
sessed of -j^of the land and manay, which with merass registry fell, first 
to her son^ and then to herself, and that in March 1847, she sold the 
whole to the 3d Defendant for Rupees 150. 

4. Hie 2nd Defendant concurred in the above answer. 

5. The 3rd Defendant urged that the sale to him alluded to by the 

Ist Defendant was made in liquidation of previous mortgages by her son 

and for Circar arrears. 

17 

Digitized by VjOOQ IC 



130 KULIN68 OV THE [185S. 

6. The 4th Defendant averred that he held 1G7 Goolies under a 
mortgage executed by the 1st Defendant, and that the Plaintiff's claim 
was good. 

7. The District Moonsiff found that the land had been held succes- 
sively by the 1st Defendant's husband, her son and herself; that the son 
had mortgaged parts of the same, as had also the 1st Defendant, and 
that the final sale was made in liquidation of these mortgages. He how- 
ever was of opinion that the division between the parties and the sale 
by the 1 st Plaintiff's father to which there was no written evidence, had not 
been satisfactorily proved, but that the sale by the ostensible managing 
member could not be disturbed, and he accordingly nou suited the 
Plaintiffs, leaving them at liberty to sue for their due share of the sur- 
plus over and above the former liens, received at the sale by the 1st De- 
fendant. 

9. The Subordinate Judge in his Decree reversing the Moonsiff's de- 
cision, observed, " this Suit has been very unnecessarily mystified by the 
" stress that has been laid upon the question, whether the family to which 
" the Plaintiffs and 1st Defendant belong, were divided, or undivided. 
" If there is one point more strongly laid down in Hindoo Law than 
'* another, it is the limited power of a childless widow over property of 
" which she became possessed on the death of her husband-^she is ex- 
" pressly declared to have only a life interest, and forbidden to alienate 
'* it in any way. Her husband's next of kin, although the family may have 
" been divided, are declared to be heirs to the property on her death. 
" Under these circumstances, the Court feels precluded from recognizing 
'* the deeds executed in favor of the 3rd Defendant by the 1st Defend- 
" ant, subsequent to the death of the son of the latter." 

12. A Special Appeal was admitted by the Court of Sudder Udalut, 
on the ground that it is contrary to Hindoo Law to determine that un- 
der no circumstances whatever can a widow alienate or sell any portion 
of the property of which she became possessed on the death of her hus- 
band, and also to determine, if necessary, whether the family was, or was 
not, a divided one. 

14i. The Court of Sudder Udalut are of opinion, that the family in 
question has been proved to be a divided one. 
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15. The circumstance admitted by the Original Plaintiff to exist, of 
the Ist Defendant, a female, on the death of her son, having been left in 
possession of the land, is almost, in the opinion of the Court, sufficient 
proof to the family being a divided one — but it has, the Court consider, 
been established by evidence that the family could not be otherwise than 
divided. 

16. In no way has any connection been shown to have existed be- 
tween the families of the Plaintiffs and Defendants, to lead to a conclu- 
sion opposite to the one which the Court has arrived at. 

17. The Subordinate Judge has in his Decree, affirmed it to be a 
principle of Hindoo Law that a childless widow cannot under any cir- 
cumstances alienate property to which she has succeeded as her husband^s 
heir. 

18. The Court of Sudder XJdalut observe, that alienation by a widow 
of her deceased husband's property is allowed by the Hindoo Law, when 
such is rendered requisite for the payment of family debts or for her 
necessary subsistence. 

19. In the present instance the Court find that when the 1st De- 
fendant succeeded to the property in question, it was to a considerable ex- 
tent mortgaged ; that its value did not exceed Bupees 150, and that 
it was not until after a lapse of ten years, that from the pressure of debts 
and the difficulty of finding means for her support, that the sale object- 
ed to was effected by 1st Defendant to the 3rd Defendant. 

20. Under the above circumstances, the Court of Sudder Udalut 
deem that the sale to the 3rd Defendant by the 1st Defendant was a 
good and legal one. The Decree of the District Moonsiff as respects 
the said sale is therefore confirmed, and the judgment of the Subordinate 
Judge reversed. 

No. 9 OF 1852. 

D£CRKB DATED 3rd March 1853. Pa^e (jI M. F. 

1. The Original Suit was instituted by Clietambra Chetty as Plaintiff 
(Respondent) to establish his right to succeed to the whole of his adop- 
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tive father's estate^ valued, including outstanding debts, at Bupees 
40,876, against Meenatchee, and four other Defendants. * 

2. The Plaint stated that Tandava Moorty Chetty adopted the 
Plaintiff, his nephew, about 10 years ago, and that about three years 
after this adoption his first wife being dead, he married Meenatchee the 
Ist Defendant, and by her had a daughter who was between four and 
five years old at the institution of this Suit. 

8. That Tandava Moorty Chetty died on the 11th May 1850, and 
that previous to his death, the Defendants combining together abstract- 
ed property to the value of 10,000 Rupees, and also locked up the 
rooms containing the other property. 

4. That the Defendants lodged an accusation against the Plaintiff's 
father of having destroyed a will executed in their favor by the said 
Tandava Moorty Chetty who died before the case was decided, and upon 
his death the 1st Defendant applied to the Court to be put in possession 
of the property left by the deceased according to a will stated to have 
been made in her favor. 

5. By this will the Plaintiff is left only 3,000 Rupees, a tenth of 
the whole estate, the rest being left to the widow and her daughter. 

6. The Plaintiff pleaded that this will was obtained by fraud dur- 
ing the insensibility which preceded the death of his adoptive father Tan- 
dava Moorty Chetty, and that this will could not be admitted as being 
opposed to the laws and customs of Hindoos. 

7. The Civil Judge upon a careful consideration of the case was not 
of opinion that the will was fraudulently obtained, its attestation having 
been attended with sujficient publicity, and the persons attesting being 
respectable. The illness from which the deceased died not being of a 
nature to obscure his faculties, and the will being shown to have been 
executed ten days previous to his death, there is no reason to suppose 
that he was ignorant of its contents ; under these circumstances the 
first plea of the plaintiff was rejected. 

8. As regards the Hindoo Law of succession in this case, the Civil 
Judge referred to the Law Officers of the Court of Sudder Udalut, who 
decided that it was not valid, although the Plaintiff had in the opinion 
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of the Civil Judge, failed to prove the abstraction of property by the 
Defendants, still the Civil Judge was of opinion that there was strong 
reason to suspect the 1st and 3d Defendants of having embezzled the 
property. The Civil Judge therefore in passing judgment for the 
Plaintiff decreed the 1st and 3rd Defendants to pay the whole of 
the costs. 

9. Against this decision the 1st Defendant Meenatchy appealed 
upon the following grounds,— 

1st. That the question had not been properly put to the Law Officers 
of the Court of Sudder Udalut, inasmuch as it had not been specially 
mentioned that the property bequeathed and divided, was not ancestral, 
but self-acquired property, and that therefore the decision of the Law 
Ofiicers cannot be held to apply to this case, in which the property under 
dispute was self-acquired. 

2nd. Tliat according to the Hindoo Law, vide the 2nd Cla-use of the 
Dauya Bhaga of Jimuta Vahana, and Colebrooke, 2nd clause. Book V., 
Vol. 3, Strange 9 th Chapter on Partition, it is perfectly lawful for a 
father to follow the course pursued by the Petitioner's late husband. 

3rd, That the Judge in his Decree has only noticed the documents 
generally under the term '* will,'' whereas there was a deed of partition 
or gift made previous to the will, of which this will was only a confir- 
mation, and therefore the question mainly turns upon the power that a 
Hindoo may have to dispose of self-acquired property during his 
lifetime, 

10. The B.espondent in his answer denied the main ground of the 
Appellant's statement that the property in question was self- acquired, 
maintaining, that although the properly left by the deceased had greatly 
increased, nevertheless, that, having its origin in ancestral property, the 
whole must be considered as of the same nature as the original property. 
Bespondent abo controverted the Hindoo Law quoted, by other quota- 
tions, showing that in a division of property women are only to be 
provided for as regards their maintenance and marriage; he further 
shows that" the division document and confirmation will were not the 
one subsequent to the other, but executed at the same time ; he also 
directs the attention of the Court to the fact that in a division, which 
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to be legal, should (where such divisions are allowed) be equals he has 
only had about a tenth share allowed to him. 

11. Under these circumstances the Eespondent prays the Court of 
Sudder Udalut will reject the above appeal, and that upon a considera- 
tion of the evidence regarding the abstraction of property, they will 
award the amoant claimed before the Civil Judge but disallowed by him. 

12. The Court of Sudder Udalut concur with the Civil Judge in 
deeming the documents produced by the Original Plaintiff to be honest 
ones proved to have been duly executed, and that in so far as the actual 
execution of the said documents affects the question at issue, they may 
be considered unexceptionable. 

1 .3. The property is alleged by the Appellant to be self-acquired, but 
by the Respondent to be ancestral. It is allowed by both parties that the 
Appellant^s late husband had inherited a house, beyond which he had no 
ancestral property at the time of this inheritance. 

14. The Court of Sudder Udalut are of opinion that the properly in 
litigation is justly entitled to be considered as self-acquired. The cir- 
cumstance of the Appellant's late husband having obtained a house upon 
the division of the family property with his brothers, does not in the 
opinion of the Court render, under Hindoo Law, all his subsequent acqui- 
sitions of real and personal property of the nature of ancestral property. 

15. Deeming the property for these reasons to be self -acquired, and 
with a view of ascertaining how far property of this description would af- 
fect the Hindoo Law as applicable to the points at issue, reference was 
made to the Pundits of the Court by the following questions : — 

1st Question to the Pundits of the Court of Sudder Udalut. 

Can a Soodra during his lifetime execute a deed of division of his self- 
acquired property allotting a portion of it to his adopted son and tlie 
remainder of it to his wife and daughter ? In addition to the aforesaid 
deed he executed a will re-capitulating the conditions of the said deed. 
Does the circumstance of the Soodra in question having inherited a house, 
which house forms a portion of the property given to the son in any way 
affect the point at issue ? the son was adopted previous to the Soodra's 
marriage with the wife, and the birth of the daughter above alluded to. 
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1st Answer by the Pundits of the Court Sudder Udalut. 

A deed of divison of the kind mentioned in the question of the Court, 
cannot be executed, nor is a will made in accordance therewith valid, it 
being illegal by Hindoo Law that a deed of division should be executed 
allotting a share to a wife and a daughter in common with a son, in- 
somuch as a wife and a daughter who have no right to property while a 
son is alive, are not capable of participating in the property together 
with a son. 

2. If after giving the son his share the residue be given over to the 
wife and daughter out of affection, such affectionate gift will be valid, 
provided it embraces only personality, and not real property which during 
the lifetime of the son cannot be given away without his consent. 

3. It is consistent with Hindoo Law that the house, a real estate which 
descended by inheritance, should form a portion of the property given 
to the son. This circumstance in no way affects the point at issue. 

2nd Question to the Pundits of the Court of Sadder Udalut. 

In the answer given by you to the 1st question put by the Court, 
you have stated that, if after giving the sou liis share, the residue 
be given over to the wife and daughter out of affection, such affectionate 
gift is valid if of personality, you are required to state the nature and ' 
extent of the share that by the Law it is necessary should be given to the 
son by his father, also in what manner the nature of such share is af- 
fected by the property being ancestral or self acquired. 

If a gift to a widow and daughter consist of both real and personal 
property, does such circumstance destroy entirely the gift in question ? 

2nd Answer by the Pundits. 

The Hindoo Law books '' Vijnanaswareyan," &c. declare that a 
father who has acquired property by his own exertions is entitled on 
division to two-thirds thereof, and his son to one-third. Consequently 
one-third is the nature and extent of the share that should be given to 
the son by his father out of his (the father^s) self-acquired property. 

If the property be ancestral, the son will be entitled to one half of it, 
inasmuch as both the father and son must divide it in equal proportions. 
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If after such division the father shall give away to his wife and 
daughter botli real and personal property appertaining to his own share, 
such gifl^s will be valid inasmuch as his son has no longer any right to 
his share. If however in contradistinction to the above course, the father 
allots but a portion to his son according to his pleasure and gives away 
the remainder consisting both of real and personal property to his wife 
and daughter, such gifts to the wife and daughter will not be valid so 
far as it regards the real property inasmuch, as the said allotment to 
the son does not amount to a legal division between him and his father 
and the right of the son to the remainder of the property continues in 
force, but the gift to the said females as regards the personal property 
will be valid. 

16. From the answers given by the Law Officers it will be seen that 
under the Hindoo Law, as respects his personal property, the act of Ap- 
pellant's late husband was legal. 

17. Having therefore a legal title thus to dispose of his property 
and the documents filed affording satisfactory proof that he did make to 
the Appellant and daughter a gift or allotment of a portion of his perso- 
nal property, — the Court of Sudder XJdalut resolve to amend the decree of 
the Civil Judge and award to the original Plaintiff (Respondent) the real 
property claimed by him, and adjudge to the Appellants the personal pro- 
perty given to her by the deeds executed in her favor by the Appellant's 
late husband. 



No. 24 OP 1853. 

Decree dated 22nd Maech 1853. Page 89 M. V, 

1 1 . The Court of Sudder Udalut find that notice to appear and 
answer to the Appeal was issued to the Special Appellant at Chundregarry 
in the zillah of Mangalore, that return thereto was made that he was ab- 
sent at Tellicherry, and that thereupon a proclamation for his attendanoe 
was affixed in Chundregarry. 

12. This course the Court of Sudder Udalut have to observe was ir- 
regular, as under Sections II and III, fixation II of 1811 on its ap- 
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pearing that the Special Appellant was at TeUtcherry^ a notice should have 
been issued to be served upon him there^ and resort to a proclamation 
should onlj have been had on its not being known where he was to be 
found. 



No. 45 OF 1852. 



Decree dated 29th March J 853. Page 91 M. F. 

16. The Court of Sudder Udalut have to observe that the intent of 
Section VII, Begulation XXIX of 1802, is to provide that the suc- 
cession to a vacant Guriiumship shall devolve upon the heirs of the 
prior incumbent if found competent to discharge the duties of the office, 
and that failing them, the Zemindar may nominate thereto any other 
fit person he may choose. In the present instance tlie party coming 
fQrward to lay claim to the office as the heir of the former Cumum 
Mullaparaz is . a minor, and as such, has obviously not capacity for the 
duties of the office. 

17. It is pleaded that he may dischai^e these duties through a 
deputy* but for this the Segulation makes no provision. On the con- 
trary it stipulates that the nominee shall himself be a person capable 
for the office, and it is obvious that the chief aim of the Eegulation is 
not to make the office in question an hereditary one, but to prescribe 
rules for having it fitly filled up and the duties thereof efficiently 
dischai^d, consistently with which aim alone the claims of heirs to 
succeed thereto can be respected. The Regulation unquestionably gives 
them title to priority of nomination, but if themselves persons incompe- 
tent to the office, their title thereto becomes incomplete and lapses. 

. No. 1 OF 1852. 



Decree dated 2nd April 1853. Page 101 M. V, 

15. It has been objected that interest should not be adjudged upon 
the Bond as the terms thereof make no provision for the same, and as 
the sum of the Bond is itself formed in part of interest. 

16. The Court of Sudder Udalut consider both these objections to be 
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unsustainable. The Bond provided for liquidation of the sum thereof 
by instalments^ and as this condition was not kept, the charge of inter- 
est becomes fairly exactable. Nor does the circumstance that the sum 
of the Bond is composed of interest, prevent the exaction of such a charge, 
since this is plainly authorized by the very enactment (Section V, Regula- 
tion XXXIV of 1802) which Appellant quotes as sustaining his objection. 

No. 25 OF 1853. 



Decree DATED 4th Apbil 1853. Tage 101 M* T. 

6. The Civil Judge appears to have disposed of the case, under the 
idea that all Pagodas which have been brought into use are vested in the 
public, and never in the builder or founder thereof. Herein the Court 
of Sudder Udalut deem that he lies under a mistake, it being clear to 
them that there are Pagodas, the right to which belongs to private indivi* 
duals, as well as such as appertain to public Communities, 



No. 10 OP 1852. 



Decree dated 23rd April 1853. Page\%^ M. V. 

1. The Original Suit was brought by the father of Amhaboyee against 
Special Appellant ( 1st Defendant) his cousin's son, and the widows (2nd 
and 3rd Defendants) of two other cousins, for the recovery of a moiety, 
valued at Kupees 680-3-3, of family property. 

2. T^e Haintiff admitted that a Deed had been executed between 
himself and the Defendants on the 19th March 1847, in which the 
property had been divided into three equal shares, one of which had 
been assigned to the Plaintiff, one to the Isi Defendant, and the re- 
maining third to the 2nd and 3rd Defendants, but Plaintiff contended 
that the allotment of the share to the two latter Defendants was illegal, 
and that his signature to the deed had been obtained by misrepre- 
sentations. 

3. The Defendants maintained the validity of the Deed, the 2nd and 
3rd Defendants asserting that the property which they had thrown in 
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at the division had been held separately bjr their late husbands, whose 
father had disconnected himself wM the family, and had increased his 
inlierited proiierty by personal industry. 

4. Daring tlie progress of the Suit, the Plaintiff and 1st Defendant 
on the a&nd March 184-8 filed a motion stating that they had entered 
into a compromise, and were prepared to abide by an agreement 
executed in April of the same year, which provided for the equal 
division of the estate between them— maintenance being allowed to the 
2nd and 3rd Defendants. 

5. Before the Decree was passed, the Plaintiff died and his daughter 
Arahaboyee was allowed to conduct the Suit on behalf of herself and her 
sisters. 

6. The Hindoo Sudder Ameen adjudged to the 2nd and 3rd Defend- 
ants a life interest in a third sliare of the family property under the deed 
of 19th March 1847 ; and further taking up the question whether Am- 
haboyee and her sister or 1st Defendant should succeed to the property 
of the deceased Plaintiff, decided in favour of the former, on the ground 
that the Deed of April 184.8, and the motion of the following Novem- 
ber, amounted to a complete division of interests between Plaintiff and 1st 
Defendant. The same Deed and Motion urere also held as constituting 
an adjustment of the claims of Plaintiff and 1st Defendant against each 
other, f . e, as regarded the residue of the property after deduction of the 
share awarded to 2nd and 3rd Defendants. 

7. The Supplemental Plaintiff, Amhaboyee, died after an appeal had 
been filed by the 1st Defendant ; and the Assistant Judge, . concurring 
in the view taken of the case by the Sudder Ameen, and being of ojri- 
nion that fiespondent, the husband of the deceased Supplemental Plain- 
tiff, was her heir and the proper guardian of her sisters, dismissed the 
AppeaL 

8. The Court of Sudder Udalut admitted a Special Appeal in order 
that it might be decided whether the Lower Courts had. been right in 
the cottstniction they had put upon the Deeds executed by the parties in 
litigation in 1847 and 1848, viz., that such Deeds constituted an actual 
division of the property ; and also in ord«r to pronounce upon the right 
of the 1st Defendant to succeed to the Original Plaintiff in the event of 
the property being held to have not been divided. 
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9. In his answer^ the Special Bespondent contends^ in oppo8iti(Hi te 
pleas advanced by the Special Appellant, that the Deed of 1847 onght 
not to be considered void hj the death of the Original Plaintiff before 
it was carried into effect; that the 1st Defendant's performance of the 
funeral rites of the Plaintiff gave him no rights in addition to those which 
he might independently possess, and that the succession of Amiiaboyee 
and her husl^ind^ the Special Bespondent^ to the Original Plaintiff's pro- 
perty, was in strict accordance with the provisions of Hindoo Law. 

10. In answer to a question put by the Court of Sudder Udalut to 
their Law Officers, it has been declared that the mere execution of a 
Deed to effect a division of family property does not suffice to constitute 
a division, and which can only be held to have taken place when the 
members of the family may have actually divided their property, each 
taking possession of his allotted share. 

11. It is not pretended that any such actual division has occured in 
this instance, and whatever the intention of the parties in executing the 
Deeds of 1847-48, these Deeds, it is clear, under the above exposition of 
the Law, cannot be allowed the force of a division. 

12. In the interval of the Suit, and while the family remained in 
its undivided state, as above defined, the Plaintiff demised without leav- 
ing male issue, and there being hence no one in a position to require 
the 1st Defendant (Special Appellant) to divide the property, the Court 
of Sudder Udalut reverse the Decrees of the Lower Courts, and dismiss 
the original claim with costs. 



No. 75 OF 1852. 



Decree Dated 28th Apeil 1863. Page 129 M. V. 

1. The Original Suit was instituted to recover 4,016 corrotnms of 
land, valued at Bs. 3,708, with Bnpees 792-1^ as produce of the same 
from 1834, in which year the said land was taken out of the possession 
of the Plaintiff, and made over to the Defendant und^ an award given 
by the Collector of Madura* 

2. The Plaintiff contended that he had been in unquestioned pos- 
session of the said land up to 1822, when the Curnums of the Bamnad 
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Zemindary^ which was then under the^Collector's management, charged 
him with usfirping the same ; that the various attempts made to adjust tlie 
matter terminated in tlie award above referred to, under which he was 



3. The Acting Zillah Judge declared the award null and void, and 
after an exparte trials decreed the land to the Plaintiff. Tlie Sudder 
Udalut in their proceedings of the 3rd May 18^, concurred with the 
Court below in setting aside the award, but they directed that the case 
should be re-q>eued, and evidence received and heard from both parties — 
that which the Civil Judge had before him, viz. copies of the deposition 
taken by the Collector in the enquiry made by him in 1 834, being 
deemed inadmissible. 



No. 9 OF 1853. 



Decreh dated 29th August 1853. ^age 193 Jf, Y. 

1 • The Original Suit in the Principal Sudder Ameen^s Court was in^ 
stituted by the Special Respondent, against the Special Appellant and 
three others, for the recovery of a building and ground at Cour 
jeveram, which Plaintiff alleged had been sold to him by the 4th Defend- 
ant, as executor of the Will of the late Bamanadah Pundiah, the son of 
the Ist Defendant^ and husband of the 2nd ; Probate of the said Will 
having been granted by the Supreme Court at Madras, where the tes- 
tator possessed other property. 

» 3. The Principal Sudder Ameen disallowed the right of the 4th 
Defendant to sell the Premises, and decreed that the 4th Defendant 
should repay to the Plaintiff the purchase money, viz. 1,000 Kupees. 

4. Prom this Decree, the 4th Defendant appealed to the Civil Court, 
and the Suit having been remanded for re-investigation, a revised De- 
cree was ^passed by the Acting Principal Sudder Ameen dismissing 
Plaintifi^s claim with costs, with reference to the provision in Pundiah's 
Will in 1st l)efendant's favor. 

5. An Appeal having been preferred by the Plaintiff, the Civil Judge 
dedded^ both with reference to oral evidence as well as a document 
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produced by Ist Defendant as tfce Will of her late husband Pundiah's 
father, that the said 1st Defendant had never acquired any right or title 
to the premises in dispute, and that the assertion to the contrary in Pun- 
diaVs Will was evidently false and fraudulent, and made with a view to 
prevent tlie sale of the property in satisfaction of his debts. The Civil 
Judge accordingly awarded the premises in dispute to Plaintiff, and 
assessed the 1st Defendant with all costs. 

6. On the application of the 1st Defendant in the Original Suit, the 
Court of Sudder Udalut admitted the case to a special hearing on the 
ground that the title under which the Plaintiff preferred his claim, was 
apparently of doubtful validity, it seeming to the Court that under the 
provision of Section XIV. Act XX of 1841, the Probate granted by the 
Supreme Court gave the 4th Defendant authority to recover debts only, 
and not to sell real property. 

12. From a perusal of the record of this case, the Court of Sudder 
Udalut are satisfied that the late 4th Defendant sold the property in dis- 
pute as the executor to the estate of the late Raraanadha Pundiah, acting 
under the Probate granted to him by the Supreme Court of Madras. 

13. The point therefore for decision is whether the 4th Defendant 
by virtue of the said Probate could convey to the Plaintiff a good title 
to the property to which the latter lays claim. 

14. The Court of Sudder Udalut are clearly of opinion that he could 
not. The Probate in question vested the late 4th Defendant with no 
right to actl)eyond the jurisdiction of the Supreme Court, further than 
that under the provisions of Section XIV, Act XX of 1841, it empower- 
ed him to recover debts. 



No. 41 OP 1853. 

DecBEB DATED 3rd SEPTEMBER 1853* Voge 199 M. J. 

1. The Original Suit was brought by Plaintiff in tlie Court of the 
Moonsiff of Chilkaloorpaud to recover from the Defendant, the step son 
of her deceased husband, fiupees. 60, arrears of maintenance for 15 
months, and also Rupees 4 per month as maintenance for the future. 
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4. In his Decret, confirmed by the Civil Judge on Appeal^ the 
lidoonsiff disallowed the arrears sued for, but, in accordance with the 
opinion delivered by the Mahoroedan law officer of the Zillah Court of 
Guntoor, decreed that the Defendant should pay 1 Rupee per month 
to the Plaintiif for her maintenance. 

5. The Court of Sudder Udalut admitted a Special Appeal from these 
Decrees, with a view to the determination of the question whether the 
liOwcr Courts had not erred in their application of the Law to the state 
of facts before them ; and having personally consulted with their Law 
Officer on the point, and inspected the authorities he has referred them 
to, they are satisfied that there is no provision of the Mahomedan Law 
requiring that an individual should maintain his widowed step mother, 
there being between the two no tie of consanguinity to call for such act 
of maintenance. 

6. They resolve therefore to reverse the Decrees of the Lower Courts 
and to dismiss the Suit with costs. 

No. 88 OF 1853. 



Decree dated Cth October 1853. Fage 225 M. V. 
3. The Court of Sudder Udalut observe that the decision of the Sub- 
Collector in this case was based upon the reports made to him by the 
Tahsildar by whom the matter at issue was investigated, and was there- 
fore altogether invalid as a decision under the provisions of Begula- 
tion V of 1822, which clearly contemplates that the investigations held 
under it shall be conducted by the officer by whom the decision is pass- 
ed. The Suit before the Subordinate Court, though virtually an Appeal 
from the Sub-Collector's decision, was brought by the Plaintiflf in the 
form of an Original Suit, and was entertained as such by the Subordinate 
Judge. Under these circumstances, the Court of Sudder Udalut have 
deemed it proper to treat the Suit in the Subordinate Court as an Original 
Suit, and having admitted a Special Appeal, resolve to remit to the Special 
Appellant the stamp duty incurred by him in coming before this Court 
erroneously in Special Appeal, and to allow him one month for filing a 
regular Appeal before the Civil Court from the Decree of the Subordinate 
Court calculated firom the day that this Decree may reach the Civil Court. 
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No. 55 OF 1853. 



Decree dated 15th October 1853. Page 231 M, V. 

1. The Original Suit was instituted to compel the Defendants to re- 
move two idols which they had set up in a certain spot^ and to restrain 
them from erecting in future any temple in honor of the said idols : a sum 
of money was also claimed as personal damages which the Plaintiffs al- 
leged that they had sustained in consequence of the Defendants' acts, 

2. In defence^ it was contended that the Defendants possessed the 
right of erectiug a temple upon their own ground and placing the idols 
therein for public worship. 

8. The Moofty Sudder Ameen decreed both injunctions prayed for by 
the Plaintiffs, leaving the Defendants at liberty to set up the said idols 
in their respective houses as household idols. He disallowed the money 
claim set up, on the groui;d that it had not been shown that the Plain- 
tiffs had suffered either loss or degradation. 

4. On Appeal, tMs decision was reversed by the Acting Civil Judge, 
who was of opinion that the Defendants were at full liberty to erect on 
their own ground a temple for any idol they might choose to worship. 
He adjudged the costs in both Suits to be borne by the respective parties, 
with the exception of the fees on the amount of compensation sued for, 
but disallowed. 

C. The C!ourt of Sudder Udalut having ruled in their Decree in Appeal 
No. 1 of 1839, that institution of public worship by one of two rival sects 
in innovation of prevailing usage should not be permitted, deemed it 
proper, with reference to the present case to propound the following 
questions for the opinion of the Pundits : — 

1st. Can the Vadagala Vishnavas in a village erect a Pagoda for the 
purpose of publicly worshipping the image of their Saint Yadanda 
Charry within the limits in which it has been customary for the antago- 
nestic sect of Tengala Vaishnavites to carry in procession the image of 
their Pagoda ? 

. 2nd. Is a distinction made in such a case as that now referred be- 
tween public and private worship, and if no worship by tlie Yadagab 
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Vaishnavaites has hitherto been practised, would they, by usage, be pro- 
hibited from erecting a Pagoda in the village, and establishing therein 
public worship ? 

7. To tlie foregoing questions the Pundits replied, that it would be 
contrary to custom to allow a Pagoda to be erected by the Vadagala 
Vaishnavites, even upon their own ground, if such an erection was against 
the feelings generally of the people of the village — but that there is a 
marked distinction made in Hindoo Law between private and public 
worship, and that the prohibition above alluded to would not extend to 
the private worship of the Vadagala idol in the respective houses of the 
members of that sect. The public worship of this idol not being cus- 
tomary in the village is, they observe, a sufficient reason for the prohibition 
of the establishment of such public worship there now. 

8. The Pundits founded their opinion on the following passage in 
the preamble of the Metachsara descriptive of cases not to be entertain- 
ed by a king ; " All cases prejudicial to the feelings of the Mahazumns 
or people of a town or village shall not be received.^' 

9. With reference to the foregoing opinion, the Court of Sudder 
Udalut admitted the Special Appeal prayed for, and on perusal of the 
record are of opinion, that the Decree of the Acting Civil Judge is erro- 
neous and must be reversed. 

16. The Acting Civil Judge appears to have looked upon the Defend- 
ants, who are members of the Yadagala sect, as dissenters from the 
Plaintiffs' sect, which is that of the Tungalas ; and on the ground that 
liberty of conscience should be allowed them, has refused to grant the 
interdict for which tlie Plaintiffs have prayed. 

1 1 • His view of the respective parties does not appear to the Court 
of Sudder Udalut to be an accurate one, the fact being that the two are 
in a position (A rivalry or antagonism towards each other, rather than in 
tiiat simply of dissent ; and ihe question is, whether the one is to be per- 
mitted to invade the privileges of the other. So far as relates to the use 
of processions, the Acting Civil J^dge would seem to have recognized 
that the practice on the p^rt pf the Defendants within the range of the 
processions of the Plaintiffs would be ^n invasion,— this having been 
prohibited by him ; and herein the Decjjge of the Acting Civil Judge 
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appears to the Court to involve an inconsistency, since it allows of the 
erection of a temple, but excludes a material portion of. the ceremonies 
of a temple. 

1£. The Decree of the Sudder Udalut in Appeal No. 1 of 1839, 
has respect to the same question which is now in issne^ only that the 
interdict then sought for was by the Yadagalas against the 'fuTigalas ; 
and on that occasion the Court granted the interdict on the ground 
that the setting up of public worship by the one i<ect within the 
precincts of the temple of the other, was an invasion of right. 

13. The Pundits of the Sudder Udalut have been appealed to in 
respect of the matter of the present Suit, and have declared that the 
Plaintiffs are entitled to the interdict they ask for. 

14. The Court of Sudder Udalut resolve therefore to Decree that 
the Defendants be prohibited erecting a temple or instituting public 
worship on the spot of ground objected to by the plaintiff's, and which 
lies within the range of their temple. 

No. 58 OP 1853. 

Decree dated 16th Octobee 1853. Page 234, Jf. V. 

1. The Original Suit was instituted by the Plaintiff (Special Appel- 
lant,) against the Defendants for balance of principal and interest due 
on a Bond alleged to have been executed by the £nd Defendant during 
the 1st Defendant's minority. 

3. The Sudder Ameen gave judgment in the Plaintiff's favor, accord- 
ing to his plaint. 

4. The Civil Judge in Appeal modified this decision,-disallowing the 
interest which the Plaintiff had claimed, as the Bond was in discharge 
of former debts, and included interest on which further interest could not 
be charged. 

6. The grounds upon which interest was disallowed by the Civil 
Judge did not appear to the Court of Sudder Udalut valid, since Sec- 
tion V, Regulation XXXIV. of 1802, manifestly allows of interest being 
charged upon Bonds, such as that upon which the Petitioner claimed, 
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wherein interest due upon prior obligations has been incorporated in 
the sum of the Bond. 

7. The Courfc therefore admitted a Special Appeal, with the view of 
passing judgment upon the above point. 

8. The Court of Sudder Udalut, having before them the record of 
the case, consider the Civil Judge to have been in error in refusing the 
Plaintiff's interest on his Bond, on the ground that the Bond itself em- 
braced interest upon former transactions, since Section V, Regulation 
XXXIV of 1802, in prohibiting the allowance of compound interest, 
makes a special reservation that this shall not bar the award of interest 
on consolidated Bonds of the description now in question. The Court 
find, morever, that this Bond does not present the features attributed to 
it by the Civil Judget for it is specified therein, that all interest on the 
previous loans had been remitted, the Bond being simply for the consoli- 
dated principal remaining due. The Civil Judge^s refusal to the Plain, 
tiff of interest can thus in no respect be upheld. 

9. The Court of Sudder Udalut consequently set aside the Decree of 
the Civil Judge, in so far as it interferes with the judgment of the 
Sudder Ameen, whose decision they affirm. 



No. 91 OP 1853. 



Decree dated 17th October 1853. Page 286, J/. Y. 

1 . This is a Special Appeal from the Decree of the Subordinate 
Jiidge of Bajahmundry in Original Suit No. 119 of 1849, reversing a 
decision passed by the Collector of Bajahmundry, under Begulation Y 
of 1822, upon a claim preferred by the Special Bespondent, who was 
Plaintiff before the Collector and also before the Subordinate Court, to 
certain land of which he alleged that he had been forcibly dispossessed 
by the Special Appellant and the other Defendants. 

2. The Subordinate Judge decided that the Plaintiff (Special Res- 
pondent,) was entitled to the land claimed, and awarded it to him together 
with past produce. 

8. The Court of Sudder Udalut observe that the Collector in his 
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decisimi has passed judgment upon the title of the respective parties to 
the land referred to, instead of confining himself to the question of forci- 
ble dispossession, upon which idone it was competent to him to decide. 

4. The Collector's decision is also invalid, from being based upon the 
reports^of two of his native subordinates, in lieu of upon proceedings 
held before himself as the Eegulation contemplates. 

5. The Suit before the Subordinate Court, wbich is virtually an ap- 
peal against the Collector's decision, has been brought by the Plaintiff 
(Special Bespondent,) in the form of an Original Suit ; and under these 
circumstances the Court of Sudder Udalut having admitted a Special 
Appeal, resolve to remit to the Special Appellant the Stamp duty incur- 
red by him in coming before this Court erroneously in Special Appea:!, 
And to allow him one month for filing a regular Appeal bbfore the Civil 
Court, from the Decree of the Subordinate Court, calculated from the day 
that this Decree may reach the Civil Court. 

No. 34 OF 1853. 



Decree dated 22nd October 185?. Page 237, M. V, 

1. The Original Suit was instituted by the Special Appellant on behalf 
of herself and her adopted son to establish her claim, in virtue of an al- 
leged rule of hereditary succession, to be invested with the Office of 
Huckdar of the Coonatoor Chuttrum, held by her late husband. She fur- 
ther claimed from the Defendant (the Collector of the District) the 
amount of the emoluments of the office, for the period duribg Whidi It 
had been withheld from her. 

2. The Subordinate Judge, considering the hereditary nature of tiie 
office, to have been proved, gave judgment for the Plaintiff ; but disallow- 
ed half the emoluments claimed, ou the ground that the duties had been 
performed by another party, during the period for which they were de- 
manded. 

3. The Civil Judge in Appeal reversed the above dedsion, it being 
his opinion that whatever might have been the original character of the 
tenure, it had not been hereditary since 180& at which fl^te the Gorem- 
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ment had challenged and negatived such hereditary rights and Plaintiff's 
late husband submitted to its dictum^ thenceforth holding o£Sce as a paid 
Superintendent^ as appointed by the Officers of Government^liable to 
dismissal^ and possessing no guarantee that the Office should descend to 
his heirs. The Civil Judge considered that under such circumstances 
the supercession of the Petitioner and her son was authorized by Sections 
XI and Xn, Itegulation VII of 1817. 

4. On the application of the Plaintiff, the Court of Sudder TJda- 
lut admitted a Special Appeal, for the purpose of determining whether 
the Civil Judge was justified in the construction put by him upon the 
Collector's act in 1802, relative to the office sued for, that it showed the 
office not to be hereditary, and in thereby dismissing the Suit. 

5. The Court of Sudder Udalut are of opinion, that the Civil Judge 
has taken an erroneous view of the m^easures adopted by the Collector in 
1802, in respect of the appointment of Huckdar now in question, in 
considering that they manifested that the Collector treated the office as 
not being ah hereditary one. 

6. The Court, it would appear, finding that the Plaintiff's husband 
and other Huckdars had usurped the Chuttrum property under their 
control as their own, declared them to be simply superintendents and 
not Proprietors, appointed them salaries, and intimated to them that they 
would be dismissed if guilty of fault. There is nothing in this position, 
the Court of Sudder Udalut have to observe, in which the KaintifPs hus- 
band stood, to negative the plea that he held his office by hereditary 
tenure. It is in fact just that of every Meerassee office holder, these 
having tbeir fixed emoluments and being liable to disniissa], though on 
yacancies occurring, their immediate heirs have title to succeed them. 

7* The assignment to Plaintiff by the CoUector of half the emolu- 
ftients of the office on the death of her husband, appears to the Court of 
Sadder Udalut to be significant of the nature of the tenure. The ar- 
tttngeitoent was declaredly made, because Plaintiff's sex precluded her 
succeeding to the office, and the Court can in no way account for 
snob an appropriation of the funds of a public charity but upon the pre- 
sumption that the office was recognized as an hereditary one, and the 
wiAow of the late incumbent deemed to have a title to be supported out 
of Ibe proceeds of it. 
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Ko. 28 OF 1853. 



Decebr datm) 29th October 18 j3. Page 248, M. F, 

1. The Original Suit was instituted by one lyasawmy Taven and 
four others, before the Moofty Sudder Ameen of Combaconum, against 
the Special Appellants, and 42 other Defendants, to recover for the 5th 
Plaintiff 30 Pungoos of land said to have been sold to him by the four 
first Plaintiff*, but which had been previously mortgaged for Ks. 4,100 to 
the father of the 1st and 2d Defendants, by the 1st and 2d Plaintiffs and 
by certain of the Defendants the mortgage deed stipulating that the 
mortgage should not be redeemed for the space of four years, but that, 
after that time, the land might be resumed iu the month of Auny of any 
year on the payment of the sum lent, and that in the meantime it was 
to be enjoyed with all its appurtenances by the mortgagee who was to pay 
the Circar kist. 

2. Tlie Plaintiffs alleged that the usufruct of the land which had been 
enjoyed by the 1st and 2nd Defendants since the death of their father 
had not only covered the interest of the mortgage, but had produced a 
large surplus in favor of the Proprietors, and that in consequence of the 
1st and 2nd Defendants having refused to restore their shares according 
to the terms of the mortgage Bond, and to receive the balance of the 
mortgage amount due upon them, and unless the collective body of their 
co-parceners applied to them to do so, they, the Plaintiffs, were compel- 
led to institute the present Suit to obtain the redemption of the land, in 
order that the sale made in favor of the 5th Plaintiff might be carried out. 

3. The 1st and 2nd Defendants (Special Appellants) who alone de- 
fended the Suit, averred that a Bill of Sale fbr the lands sued for had 
been executed in their favor by the first four Plaintiffs for the sum of Bs. 
3,333-5-4, and that after deducting the su^n of Bs. 1,366-10-8 on ac- 
count of the previous mortgage, the sum of Bupees 1,966-10-8 was, on 
that occasion, paid to the Plaintiffs in cash. 

4. The Plaintiffs in their reply denied the execution of the Bill of 
Sale pleaded by the Defendants. 

5. The Moofty Sudder Ameen was of opinion that the Deed of Sale 
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alleged by the Defendants to have been executed by the Plaintiffs in 
their favor^ was folly proved^ and dismissed the Plaintiffs' claim. 

C. The Assistant Judge, who tried the Suit in Appeal, decided that the 
Deed of Sale produced by the Defendants was a forgery, and decreed that 
the 1st and 2nd Defendants should restpreto the Plaintiffs (Appellants) 
the land sued for, and that they (the 1st and 2nd Defendants) should 
bear the whole costs of Suit, both in Original and Appeal ; further that 
they should pay to the Plaintiffs 1 to 4, the value of the mesne profits of 
the land at the rate of 74 per cent, on Rupees 3,333-5-4, the price, the 
1st and 2nd Defendants alleged, that they had paid for the land. 

7. The Assistant Judge decided that the mortgage amount had been 
cleared by the surplus produce of the land enjoyed by the Defendants. 
He concurred w ith the Moofty Sudder Ameen in rejecting the Deed of 
Sale alleged by the 1st four Plaintiffs to have been executed by them in 
favor of the 5 th Plaintiff. 

8. An application for the admission of a Special Appeal having been 
presented to the Court of Sudder Udalut by the 1st and 2nd Defendants 
(Respondents in Appeal Suit) the Court of Sudder Udalut were of opi. 
nion that the Decree of the Assistant Judge, by which he had awarded 
to four, out of many Proprietors, by whom the mortgage had been joint- 
ly executed, their shares of the land so mortgaged was open to question, 
as opposed to the nature of the deed. 

9. The Court further observed that the arguments used by the As- 
sistant Judge as justifying him in setting aside the decision of the S|^d- 
der Ameen in respect to the validity of Special Appellants' Deed of Sale 
are not such as satisfy the Court that his view of the case is the cor- 
rect one. 

10. for the determination of the above two points a Special Appeal 
therefore was admitted. 

11. On a deliberate consideration of the two points connected with 
this Suit, reserved for adjudication before them, the Court of Sudder 
Udalut are of opinion that matter does not arise out of them calling for 
reversal of the Decree of the Assistant Judge. 

12. In regard to the first of these points it is clear, the Court 
have to observe, that, taken as a general question, it is not open to 
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parties to a deed, such ?is that sued upon, to pursue rights in respect of 
a part only of the property held bound under the deed. Here the Plain- 
tiffs from 1 to 4 and others had joined in the mortgage of 90 Pungoos 
of land, while the said Plaintiffs come forward without their co-mortga- 
gers to effect redemptioa of but 30 of the said Pungoos, these being 
claimed by them as their individual share — judged of simply upon this 
view of the case, the Suit could not stand ; but the Court find that by 
the Act of the mortgagees, the 1st and 2d Defendants, they have made 
it impractable that the mortgage deed can be maintained or dealt with 
in its integrity. This arises from the mortgagees having ceased to treat 
with the mortgagers collectively, and entered into transactions with cer- 
tain of them individually, in making purchase outright of portions of the 
mortgaged land. They allege that they have so purchased the whole 90 
Pungoos, 30 by a deed pleaded in this Suit, 30 by one pleaded in Appeal 
No. 29 of 1853, and the remaining 30 by eight distinct deeds. The two 
former of these deeds have been contested, and pronounced by the Assis- 
tant Judge to be undeserving of credit. The remaining eight have not 
been objected to, although the parties thereto have been included in 
these Suits ; and it is in respect of these eight deeds and the 30 Pungoos 
embraced therein, that the Court of Sudder Udalut hold that the mort- 
gagees have vitiated the integrity of the mortgage deed, rendering it no 
longer possible that the deed can be maintained as consolidating the in- 
terest of the parties to it. It is not denied that the 30 Pungoos now sued 
for are the individual share of the Plantiffs, from 1 to 4 ; and the Court 
of Sudder Udalut are of opinion that the position in which matters have 
befen placed by the act of the mortgagees, as above described, warrants 
the giving an award for these particular Pungoos, without respect to the 
remainder of the land included in the mortgage deed. 

No. 31 OP 1853. 



Decebb datbd 5th November 1858. Page 851, M. V. 
1. The Original Suit was instituted by the Special Appellant before 
the District Moonsiff of Rayaveram, for the recovery from the Defen- 
dant of Rupees 133-8-0, the alleged value of certain jewels which had 
formed a portion of the Plantiff's dowry, and had been taken possession 
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of by her deceased husband, and by the Defendant, her husband's 
brother, as member of an undivided family. 

4; The District Moonsiff was of opinion that the Defendant-, as heir 
to his brother^s property, was, according to the Hindoo Law, liable to re- 
store to the Plaintiff the jewels specified in the Plaint, which he consi- 
dered were proved to have been disposed of by her husband. He accord- 
ingly decreed that the Defendant should make over to the Plaintiff the 
ornaments, fee in question, or pay to her the sum of Rupees 111-4-0, 
the revised valuation of tlie ornaments with costs thereon. 

5. The Principal Sudder Ameen of Vizagapatam in Appeal reversed 
that portion of the Original decision which awarded to the Plaintiff the 
value of the 4 ornaments given by her to her husband, he being of opi- 
nion that her claim thereto was untenable, inasmuch as the proceeds of 
the jewels were applied to the discharge of debts. He however confirmed 
the remainder of the Decree in her favor for Supees 11-12-0 with costs 
thereon. 

6 Tn support of her application for the admission of a Special Appeal, 
the Special Appellant urged, that the Principal Sudder Ameen before 
passing his decision should have obtained the opinion of the Pundits, 
with reference to the provisions of Section XVI, Regulation TIT of 1802, 
as to the legality of the disposal of the Plaintiff's dowry in the liquida- 
tion of the debts of the family ; and the Appeal Decree being contrary to 
the provisions of the Hindoo Law, a Special Appeal should be admitted. 

7 It appeared to the Court of Sudder Udalut that the Decree of the 
Principal Sudder Ameen in this case reversing that of the District 
Moonsiff was opposed to the Hindoo Law, in so far as that Law secures 
to a wife the right of having restitution made to her by her husband, or 
his heirs, of her dowry or any portion of the same, which, even with her 
consent, may have been taken from her, save under certain circumstances 
under which her claim to restitution is bar red. 

8 The Court of Sudder Udalut accordingly admitted a Special Appeal 
in this case, and to enable them to dispose of the point set-forth in the 
above Certificate, propounded the following questions to their Hindoo 
Law Officers : 

♦^ Can a man, under the Hindoo Law, dispose of ornaments given to his 

wife as her dowry ? If so, under what circumstances ?'' 

20 
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Should the wife consent to her husband's so disposing of her property 
for the redemption of the family lands und^ m(aigHge, would she under 
the Hindoo Law be entitled after her husband's death, to recover from 
the familj estate the value of the property so disposed of ? 

To the foregoing questions, the Pundits replied that under the pro- 
visions of the Hindoo Law, a man cannot dispose of his wife's ornaments 
given as dowry, even by himself, but under certain circumstances, such 
as famine, &c, he is allowed to take them, according to the text of Yag- 
navuleya, which says : '' a husband is not liable to make good the pro- 
perty of his wife taken by him in a famine, or for the performance of a 
duty, or during illness, or while under restraint/' 

" If the wife consented to her husband's disposing of her property in 
*' view to the redemption of the family lands under mortgage, still she 
<< would be entitled, before or after the death of her husband, to recover 
*' the value of the property so disposed of, without interest-^provided 
'* there be property available for the purpose." 

9 The Court of Sudder Udalut in accordance with the above expo- 
sition of the Hindoo Law, as applicable to the claim of the Special Appel- 
lant, reverse the Decree passed by the Principal Sudder Ameen, and con- 
firm the Decree passed by the District Moonsiff. 



No. 74 OP 1853. 



Decree dated 12th November 1853. Pa^e 261, M. F. 

1. The Original Suit was instituted by the Plaintiffs for the recovery 
of certain Meerassee land attached to a Pagoda, and for a sum of Rupees 
702-4-6, the amount of kist and fvoduce alleged to have been appro- 
priated by the Defendants. 

2, The 1st and 2nd Plaintiffs claimed as the widow and daughter of 
Bamafloojah Oharry, the deceased holder who was alleged in the Plaint 
to have derived his title from his adoption by one Teeroovengada Charry 
a former holder of the Meerassee, whom he succeeded. The Plaintiffs 
represented that the 2nd Defendant had been employed by the 1st 
Plaintiff as her Agent, and that combining with the other Defendants he 
wrongfully excluded her from her Meerassee. 
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8. The 1st, 2ad, and Srd Drfendaats alleged that the title of 
Haixttiff's husband to the Meerassee was derived, not by adopticNi^ but 
by inheritance, and that at his death the 1st and 2nd Defendaut^^ 
his nephews, were entitled to inherit, 

4. The Original Decree of the Moofty Sadder Ameen allowing th« 
Plaintififs claim and decreeing as sued for, was alleged, on Summary 
Appeal, to have been found on insufficient investigation, and the Suit 
was remanded by the Civil Judge ; and in a fresh Decree the Moofty 
Stidder Ameeu dismissed the Plaintiff's claim with costs. 

6. The Civil Judge on Appeal discredited the additional evid«fcce 
upon which the revised Decree of the Sudder Ameen was founded, and 
reversed that Decree with costs. 

6. On the application of the 1st Defendant, the Court of Sudder 
Udalut admitted a Special Appeal, and remanded the Suit for the purpose 
of determining whether a Meerassee with duties of the nature attached to 
it, was capable or not of being inherited by females. 

7. In his revised Decree confirmed by the Civil Judge in Appeal^ the 
Sudder Ameen declared that by the Hindoo Law the Meerassee in ques- 
tion was not inheritable by females, and rejected the Plaintiff's claim 
with costs. This confirmatory Appeal Decree of the Civil Judge was 
based on an opinion df the Pandits of the Court of Sudder Udalut^ 
who, in answer to a question put to them by the Civil Judge, declared 
that a Meerassee like that in question must pass to the Male Day&dees 
of the deceased. 

9. The Conct of Sudder Udalut admitted a Special Appeal to enable 
them to determine, 

1st. Whether the opinioB d^vered by their Pandits contained a 
soaad exposition of the Law. 

2nd. Whether the question proposed to the Law Officers was not 
defective, in omitting to st«te whether the Defendants stood in the rela- 
tion of Saptnda Day&dees to the adoptive father of 1st Plaintiff's husband. 
* ^ ^ 

11. The Pundits of the Sudder Udalut, who were in attendance at 
the hearing of this cause before the Court, have explained that there is no 
text under which they have given their opinion that a feioaale is disquali- 
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fied from succeeding to a Meerassee such as in issue^ but that usage 
and the nature of the Meerassee have governed them in coming to 
this conclusion. 

12. They farther explain that an Architta Meerassee, which is the 
species of Meerassee involved in Suit No. 11 1 of 1846, on the file of 
the Hindoo Sudder Ameen referred to by the Civil Judge, and a Pooro- 
hita Meerassee, also instanced by the Civil Judge, may descend to a 
female and the functions thereof be performed by deputy. The present 
Meerassee styled Achariar Pooroosha, they observe, involves higher 
functions than appertain to those above specified, and which debar the 
office to which they attach from coming under the influence or disposal 
of a female. 

13. This opinion of their Pundits, the Court of Sudder Udalut see 
no reason for distrusting, and they therefore resolve to adopt it. 

1 4. The 1st Plaintiff being found thus to be entirely disqualified from 
holding right over the office in question, the Court are of opinion that al- 
though it may be possible that the Defendants obtained their occupancy 
thereof from her, it is not open to them to decree that she shall be un- 
der any circumstances placed in possession of the right. 

15. The Court of Sudder Udalut accordingly affirm the Decree of 
the Civil Judge, and dismiss the Appeal with costs. 



No. 56 OF 1853. 



Decree dated 24fTH December 1853. Page 291, if. V. 

1. The Original Suit was laid before the District Moonsiff of 
Combaconnm, to recover from the Defendants, one-eighth Karai of land. 
The Plaintiff derived his title from an alleged sale by a deceased cousin 
of the Defendants, and sued upon a deed of sale executed by him. 

2 The Defendants did not question the title of their cousin to sell, 
tor did they dispute the execution by them of the deed of sale. Their 
defence was, that it had been obtained without consideration, and that 
the alleged dealings upon which it was based were fictitious, and that the 
deed was void, as having been fraudulently obtained from a sick man, 
npon his death-bed. 
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3. The Acting Moonsiff dismissed the Plaintiff's claim^ on the ground 
that there had been no consideration for the deed. 

4. The Civil Judge on Appeal, confirmed the Moonsiff's Decree, 
being of opinion^ that a deed of sale executed without a consideration, 
was void, although a deed of gift, would, by Hindoo law, be valid. 

5. Application was made for the admission of a Special Appeal, 
on the ground, that as lyoovien's power to sell was undisputed, a deed exe- 
cuted by him even in the manner set-forth by the Defendants, could only 
be disturbed by showing incompetency on the part of lyoovien, or fraud 
on that of the Special Appellant. 

6. The Court of Sudder Udalut admitted a Special Appeal, being 
of opinion, that the Civil Judge had erred in deciding that a deed exe- 
cuted with the full intention of the party selling, was necessarily void, 
because not given for a valuable consideration, although no fraud or 
mistake was alleged. 

8. The Court of Sudder Udalut consider that the Lower Courts 
have been clearly in error, in disallowing Plaintiff's title to the land in 
issue, on the ground that no consideration was given by him for it. It 
appears indubitably to have been the intention of lyoovien, the owner of 
the land, to assign it to Plaintiff, and the form of deed to which he resorted 
for the purpose, namely, a deed of sale with fictitious consideration, in 
lieu of a deed of gift, which he might have executed, should not, in the 
opinion of the Court, vitiate his intention. 

9. The . Court of Sudder Udalut resolve, consequently, to reverse 
the Decrees of the Lower Courts, and to adjudge the said land to the 
Plaintiff, together with the produce for which he has sued, and his costs. 

No. 42 of 1853. 



D£CRBB DATED 31sT DECEMBER 1853. Page 303, M. V. 

1. The Original Suit No. 192 of 1848, on the file of the Dis- 
trict Moonsiff of Paupanassam, was brought by the Special Appellant as 
Plaintiff, to recover certain land valued at Rupees 71-8-0 on payment to 
the Defendant of Eupees 365-8-11, the amount for which the land sued 
for had been mortgaged to the latter. 
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2. It was stated in the Plaint that the land in question had been 
mortgaged by the late owner to the Defendant in 1831, but that the 
widow of the former, bj name Ammaloo Ummal, who inherited her hus- 
band's property was induced on her death-bed, 25th June 1843, to exe* 
cute a codicil to her will, in which she constituted the Plaintiff her sole 
heir, to the^efTect that it was her wish that the said land should be made 
over to the Defendant on a Bill of Sale, on account of the mortgage 
amount, and of a further loan advanced by the Defendant to her late 
husband. 

3. The Plaintiff asserted that the codicil in question was obtain- 
ed from Ammaloo Ummal by violence during her last moments, that 
such an alienation of the property was not valid ; and that he, as heir 
to the estate, was entitled to redeem the land on payment of the mort- 
gage. 

4. The Defendant denied that the execution of the codicil had been 
unfairly obtained, and alleged that the transfer of the land to him under 
a Deed of Sale, had always been contemplated both by Ammaloo Ummal 
and her husband. * 

5. The District Moonsiff dismissed the Plaintiff's claim observing 
that since the death of Ammaloo Ummal, the Plaintiff was proved to 
have recognized, in two different Deeds, the validity of the codicil execut- 
ed by her. The District Moonsiff assessed the parties with their res- 
pective costs. 

6. The Subordinate Judge of Combaconum who tried the Suit in 
Appeal confirmed the Original Decree, except in regard to costs with the 
whole of which he assessed the Appellant, (Plaintiff) both in Original and 
Appeal. 

8. The Court of Sudder Udalut observed, that the Lower Courts in 
their Decree had viewed an intention to transfer the proprietary right 
over the land in dispute to the Defendant, as having the force of a deed 
conferring the said title on him, and questioning the legality of such a 
decision> they admitted a Special Appeal, 

9. Upon a full consideration of the merits of this case, tiie Court of 
Sudder Udalut consider that up to the penning of the oonduding clause 
of the Will, the 2^ Pungoos in question were viewed by the Testatrix 
Ammaloo Ummal, as held by the Special Bespondent under mor^ge. 
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liable to redemption, for, in bequeathing this and other property to the 
Special Appellant, she particularized that he had to pay off this mortgage. 

10. The question than is, can an expression of wish or intention, 
such as conveyed in this last clause, which (under an evident change of 
mind on the part of Amrnaloo Ummal) enjoins it on the Special Appel- 
lant to give the Special Respondent a Deed of Sale of the land, be bind- 
ing upon him. 

11. The Court of Sudder Udalut are not of opinion that such an ex- 
pression of intention would have been binding upon Amrnaloo Umraal 
herself; she might make such a promise, and then decline fulfilling it, 
and the party in whose favor the promise had been made, could not com- 
pel her by legal action to fulfill it. A mere promise, it is clear, does not 
carry with it the force of a fulfilled act, else deeds in completion of acts 
would be unheeded, and mere promises might be pleaded for titles. 

l£. The promise being written certainly swords evidence of its having 
been made, but the act of so recording it, does not give the promise itself 
any more force than if it had been simply verbally made. 

13. Such then was the posture in which the Special Respondent's 
title stood, as between him and Ammaloo Ummal. He had her ex- 
pressed intention, that the land should be conveyed to him by Deed of 
Sale. But if such promise would not have been binding on Ammaloo 
Ummal, it follows she could not make it binding upon another. She 
might indeed have laid the Special Appellant under a compulsion to 
fulfill her wishes, by making his succession to the inheritance dependant 
upon his carrying them out, so that she might have had either to give 
effect thereto or to throw up the inheritance. But this she did not 
do ; she bequeathed him the inheritance unshackled by consideration, 
and superadded this expression of wish. 

14. The two further Deeds, documents 4 and 5 (executed to other 
parties) in which the Special Appellant is represented to have expressed 
the same intention in Special Respondent's favor as Ammaloo Ummal had 
done^ have obviously to be construed similarly to the clause in question 
in the Will. They express mare intention, not having the binding force 
of a ful£Ued aot» and are not even prdknises made to the party who was 
to benefit thereby. 
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15. The Court of Sudder Udalut, therefore, resolve to revise the 
Decrees of the Lower Courts, and to award the land in issue to the 
Special Appellant on liis clearing off the amount of the mortgage 
Rupees 365 8-11. 



1854. 

No. 81 OF 1853. 

Decree dated 14th January, 1854. Tage 3, M. V. 
1. This is an Appeal from a decision passed by a Court of Re- 
quests at Secunderabad, on the 16th April 1853, in a Suit instituted by 
the Respondent for the recovery from the Appellant of certain jewels* 
valued at Rs. 300,000. 

4. The Court of Requests, on the 18th March 1853, decided that the 
Defendant was not amenable to their jurisdiction, and accordingly non- 
suited the Plaintiff. 

5. The same Court was afterwards re-assembled under instructions 
from the Brigadier for the purpose of receiving evidence from the Plain- 
tiff in proof of the Defendant's amenability, and a fresh decision was 
passed on the 31st March 1858, declaring that the Defendant was not 
subject to the jurisdiction of the Court. 

6. The case was then a second time remanded to another Court,, 
which on the 16th April 1853, passed a Decree in favor of the Plaintiff, 
awarding to him the sum sued for. 

7. The Appellant, in her Appeal, repeats the objections urged by her 
in the Original Suit, to the jurisdiction of the Court of Requests, and 
further contends that the Proceedings held on the case subsequent to 
the Original decision of the Court of Requests, passed on the 18th 
March 1853, were illegal, the Suit having been brought for a sum 
exceeding Rupees 200, under the provisions of Section XVIT, Act XI 
of 1841, which provides that in such cases an Appeal shall lie to the 
Court of Sudder Udalut, but does not authorize a remand by the Officer 
Commanding the Station, as is allowed in cases by Section XI of the 
same enactment when the amount of the claim is less than Rupees 200, 
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8. On perusal of the record, the Court of Sudder Udalut are of opinion 
that the Proceedings of the Court in which the Decree under Appeal was 
passed were illegal, and that the Decree must consequently be reversed. 

9. The case appears to have been twice remanded by the Brigadier 
Conimanding the Hyderabad Subsidiary Force at Secunderabad, for revi- 
sion of judgment, once to the Court of Bequests originally assembled for 
the trial of the cause, and once to another Court similarly constituted 
for the purpose. 

10. These Proceedings seem to have been held under Section XI, 
Act XI of 1841, which enactment, however, the Court of Sudder Udalut 
have to notice, distinctly permits of but one such remand ; and the second 
remand, upon which the Decree appealed against was obtained, was there- 
fore illegal. 

11. In addition to the objection which thus attaches to the second 
remand, the Court of Sudder Udalut have to observe that the Section 
above quoted was not applicable to the case. The power of remand is 
allowed under this Section in respect of cases for value not ex- 
ceeding Eupees 200, the dissatisfied party having no right of Ap- 
peal in such cases, and a remand for rectification of judgment being 
authorized, to allow of error of judgment, where apparent to the 
Commanding Officer, being remedied. But cases beyond the above 
value, such as the present one, have to be dealt with under Section XVTI 
of the said Act, wherein an Appeal to the Sudder Udalut is the remedy 
provided for any error of judgment which a Court of Requests disposing 
thereof may have committed, and the remand by the Commanding Offi- 
cer is neither called for, nor authorized. 

12. This opinion of the bearings of Sections XI and XII of the said 
Act are, it is to be observed, in conformity with the Decree alre^y given 
by this Court on the question, in Appeal No. 59 of 1848. 

IS. Under the above view of the Law, the Court of Sudder Udalut 
resolve to set aside the Decree appealed against as an illegal one, and to 
declare that originally passed by the first Court of Requests on the 18th 
March 1853, to be in force, as the only valid decision which has been 
given in the case. 

21 
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No. 72 OF 1853. 

Decree dated 17th January 1854. Page 5, M. V, 

1. The Original Suit was instituted by the Special Appellants, as the 
head men of the three castes of Brahmins, Moodelliars and Chetties in- 
habiting the village of Moottoopettah in Tanjore, to recover from the 
Defendants (Special Eespondents) 1 valy and 10 maws of land in the said 
village valued at Rupees 60, which, it was alleged, had been for many 
years used by the villagers as a burning and burial ground, and also as a 
place for grazing cattle, but had recently been enclosed by the 1st and 
8rd Defendants. 

8. The District Moonsiff decreed in favor of the Plaintiffs, consider- 
ing it proved that up to within 10 months previous to the institution of 
the Suit, the land sued for had been used for the purpose specified in the 
Plaint. 

4, In Appeal, this decision was reversed by the Acting Subordinate 
Judge, who declared the land to be the property of the Pagoda of which 
the 4th and 5th Defendants were the Punchayets, and dismissed the 
Plaintiffs* claim with costs. The Acting Subordinate Judge observed in 
his Decree, that " though the parties who had had. the management of 
the Pagoda had allowed the land to be waste for many years, and though 
it was undeniable that part of the land now enclosed by the 1st Appel- 
lant (Defendant) had been used as a place both for burying and burning 
bodies, the claim of the Pagoda to the enjoyment and usufruct of the 
land had all along been recognized, and it could not be equitably consi- 
dered to have lapsed, merely because it might have been used for the pur- 
pose specified in the Plaint/' 

5. On the application of the Special Appellants, the Court of Sudder 
Udalut admitted a Special Appeal, having previously ascertained from 
their Law Officers that ground once accorded as a place for burning and 
burying the dead cannot be resumed, and turned to the ordinary lise of 
cultivation. 

7. In accordance with the opinion pronounced by the Hindoo Law Offi- 
cers of the Sudder Udalut, which the Court see no reason to question^ 
and from which it appears that the fact of the land under litigation 
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having been used for a considerable period by those whom the Plain* 
tiffs represent, as a burial and burning ground, with the acquiescence of 
the Trustees of the Pagoda to which it is said to have belonged, pre* 
dudes the latter from exercising any right over it so as to turn it to 
another purpose, the Court of Sudder Udalut resolve to reverse the De- 
cree of the late Acting Subordinate Judge, and to affirm that of the Dis' 
trict Moonsiff. The costs before the Acting Subordinate Judge and the 
Sudder Udalut are to be discharged by the 1st, 4fth and 5th Defendants, 
who promoted the Appeal from the District Moousiff^s Decree, 



No. 95 OF 1853, 

Decree dated 7th February 1854. Pa^e 12, M. V. 

I. Under the provisions of Regulation XXXIV of 1802, the Plain- 
tiff in the Original Suit sought to recover certain land mortgaged to the 
Special Appellant in 1826, for Rupees 202-3-7, on the ground that 
principal and interest had been more than realized from the mesne profits. 

, 3. The Moofty Sudder Ameen was of opinion that the profits had 
amounted to Rupees 88-6-7, over and above interest, and he directed 
the land to be made over to Plaintiff, on payment of the balance of the 
principal, viz. Rupees 113-13-0. 

4. Defendant appealed, and the Civil Judge, adopting a different cal- 
culation, considered the profits to have amounted to rather more than 
double the principaL He therefore adjudged the disputed property to 
Plaintiff unconditionally, and assessed Defendant with all costs. 

8. A Special Appeal was admitted, as it appeared to the Court of 
Sudder Udalut, that the Civil Judge has erred in his construction of 
Sections IV and VIII of Regulation XXXIV of 1802, as applied to this 
case. 

II. Upon a perusal of the record, the Court of Sudder Udalut are 
of opinion, that the Civil Judge has misconstrued Sections IV and VIII, 
Regulation XXXIV of 1802, in bringing to account against the mort- 
gagee the yearly amount of usufruct he has received during the J;erm 
that he has had possession of the land in issue. The sum of the mort- 
gage money is Rupees 202-3-7, and the annual value of the usufruct, as 
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calculated by the Civil Judge, Bupees 20. The usufruct has then^c^e 
not exceeded the legal interest of the mortgage money, and the Defend- 
ant consequently was entitled to appropriate it year by year on acooant 
of interest for any number of years^ that he might be left in pos8e8«<»ii. 
It is only, the Court have to observe, wh^re interest may have " accuBiii- 
lated'^ in account that the sum thereof can be limited to that of the 
principal, pursuant to Section [Y above referred to. 

12. The Court of Sudder Udalut resolve therefore to reverse the 
Decree of the Civil Judge, and to amend that of the Moofty Sadder 
Ameen, by declaring that Plaintiflf shall be entitled to take possession of 
the land sued for, only on discharging the sum of the mortgage thereon 
namely, Rupees 202-3-7. 

No. 13 OF 1854. 

Decree dated 16th Februaby 1854. Fage 14, M. V. 

1, The Original Suit was instituted by the Special Respondents to 
recover from the Special Appellant and another, certain land valued 
at Rupees 78-1 2-0, together with arrears of Swamjbogum alleged to be 
due thereon for a period of five years, amounting to Rupees 75, the land 
in question having been inherited from his maternal grandfather, Sreene- 
vassa Iyengar, by the Plaintiffs father, and having been leased by the 
former to the 1st Defendant's father-in-law on the 31st July 1837, and 
the rent due on it having been paid up to 1844. 

4. Numerous documents were filed by both parties in support of 
their respective pleas ; and the Principal Sudder Ameen, considering the 
evidence to preponderate in favor' of tlie Jst Defendant, dismissed the 
Plaintiffs claim with costs. 

5. The Plaintiffs having appealed, the Civil Judge reversed the Prin- 
cipal Sudder Ameen's Decree, on the ground that the circumstance of the 
land in dispute having been registered in the name of the Plaintiffs an- 
cestor, Sreenevassa Iyengar, whereas no registry of it had been made by 
the Respondents or their ancestors, afforded weight, to the Appellant's 
claim, the evidence in other respects being equally balanced. 

7. The 1st Defendant (Special Appellant) it is found has been long in 
possession of the land in issue, and it is alleged on the part of the Plain- 
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tiffs that she hdds it from them undw lease. Of the existencje of such 
lease, the Civil Judge was not satisfied j and, under these circumstances, 
he should have confirmed the Decree of the Principal Sudder Ameen, it 
being clear that the circumstance of a revenue registry does not suflBce 
of itself, to afford proof or disproof of title to property. In this instance, 
the fact of the registry was the more equivocal, as it remained in the 
name of a party long deceased. 

8. The Court of Sudder Udalut resolve therefore to reverse the De- 
cree of the Civil Judge, and to dismiss the Suit with costs. 

No. 98 OP 1853. 



DfiCBEE DATED 7th Marx)h 1854. Page 21, if. jT. 

1. The Original Suit was instituted by one lyahcunno Venody, to re- 
coyer from the Special Appellant and four other Defendants, the sum of 
Rs. 43-4-0 ; which he alleged had been paid by him partly in cash, and 
partly in cloths, &c. to the 1st and 2d Defendants, in consideration of a 
promise made by them in connexion with the other Defendants, that one 
Mundi, the grand-daughter of the 1st and 2d Defendants, should be 
given in marriage to the Plaintiffs nephew, but which promise they 
had failed to perform. 

3. The District Moonsiff non-suited the Plaintiff on the ground that 
he had no jurisdiction in the Suit ; two of the Defendants, the 3d and 
5th, being resident in the Puttoocottah Zemindary. 

4. In Appeal, the Acting Principal Sudder Ameen decided that the 
District Moonsiff had jurisdiction in the case — the 3d and 5th Defend- 
ants having been resident within his jurisdiction when the cause of action 
arose. He accordingly tried the Suit on its merits, and considering the 
Phdntiifs claim established by the evidence, with the exception of one 
item of two Rupees value, he awarded to the Plaintiff the remainder 
of the sum sued for with costs. 

5. The Court of Sudder Udalut cotisider the Acting Principal Sudder 
AiBeen to hav<e been in error, in holding that the place where parties 
may hare been residing when a cause of action arose, was to determine 
jurisdietion before a District Moonsiff ; whereas Qause First, Section XI, 
Kegulation VI of 1816 makes the jurisdiction depend upon their being 
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actually inhabitants of the MoonsiS's- jurisdiction when a Suit i^ainst 
them may be instituted before the MoonsifT. 

Ti. The District Moonsiff, the Court have to observe, was also in error 
in deeming His jurisdiction barred by certain of the Defendant?, namely, 
the 3d and 5th, residing outside his limits, as the other Defendants it ap- 
peared lived within them — a circumstance which brought the Suit and all 
parties associated therewith under the Moonsiff^s jurisdiction. 

7. Tlie Court of Sudder Udalut have further to notice that the Act- 
ing Principal Sudder Ameen erred when he came to the conclusion that 
the metits of the case should be pronounced upon, in not remanding the 
Suit for the purpose, to the Court of Original jurisdiction. As how- 
ever the evidence in the case was duly taken by the latter tribunal, and 
as no good end could be served by remanding the Suit thereto, now 
that the Appellate Court has given judgment in the case, the Court of 
Sudder Udalut refrain from making such remand. 

8. The Court of Sudder Udalut, therefore, do not deem it proper to 
interfere with the Decree of the Acting Principal Sudder Ameen, and dis- 
miss the Appeal with costs. 



No. 12 OF 1854. 



Decrbe dated loTH May 1854. Page 51, Jf. F. 

1, This is an Appeal from a decision passed by a Court of Requests 
at Secunderabad on the 18th March 1853, in a Suit instituted by the 
Appellant, under the provisions of Section XVII, Act XI of 1841, for 
the recovery from the Respondent of certain jewels valued at 8,00,000. 

4. The Court of Requests on the 18th March 1853 decided that the 
Defendant was not amenable to their jurisdiction, and accordingly non- 
suited the Plaintiff. 

5. The same Court was afterwards re-assembled under instructions 
from the Brigadier, for the purpose of receiving evidence from the Plain- 
tiff in proof of the. Defendant's amenability, and a fresh decision was 
passed on the 31st March 1853, declaring that the Defendant was not 
subject to the jurisdiction of the Court. 
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6. The case was then a seconi time remanded to another Court, 
which on the 16th April 1853, passed a Decree in favor of the Plaintiff, 
awarding to him the sum sued for. 

7. From this Decree the Defendant preferred an Appeal to the Court 
of Sudder Udalut, repeating the objections urged by her in the Original 
Suit to the jurisdiction of the Court of Requests, and further contend- 
ing that the proceedings held on the case subsequent to the original 
decision of the Court of Bequests passed on the 18th March 1853 were 
illegal, the Suit having been brought for a sum exceeding Rupees 200 
under the provisions of Section XVIl, Act XI of 1841, which provides 
that in such cases an Appeal shall lie to the Court of Sudder Udalut, but 
does not authorize a remand by the Officer Commanding (he Station, as 
is allowed in cases by Section Xt of the same enactment when the 
amount of the claim is less than Rupees 2C0. 

8. On perusal of the Record, the Court of Sudder Udalut were of 
opinion, that the proceedings of the Court in which the Decree under Ap- 
peal was passed were illegal, and they accordingly reversed the Decree 
on the following grounds. 

9. " The case appears to have been twice remanded by the Brigadier 
" Commanding the Hyderabad Subsidiary Force at Secunderabad, for 
'* revision of judgment, once to the Court of Requests originally as- 
" sembled for the trial of the cause, and once to another Court similarly 
" constituted for the purpose.'' 

10; '' These proceedings seem to have been held under Section XI, 
" Act XI of 1841, which enactment, however, the Court of Sudder 
'' Udalut have to notice, distinctly permits of but one such remand ; and 
'* the second remand, upon which the decree appealed against was obtain- 
*' ed, was therefore illegal/' 

11. "In addition to the objection which thus attaches to the second 
*' remand, the Court of Sudder Udalut have to observe, that the Section 
*' above quoted was not applicable to the case. The power of remand is 
'' allowed under this section in respect of cases for value not exceeding 
*^ Bapees 200, the dissatisfied party having no right of Appeal in such 
'' cases, and a remand for rectification of judgment being authorized, to 
*' allow of error of judgment, where apparent to the Commanding Officer, 
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*' being remedied. But cas^s beyond the above vahie, such as the present 
'' one, liave to be dealt with under Section XVII of the said Ajct, where- 
" in an Appeal to the Sudder Udalut is tlie remedy provided for any error 
" of judgment which a Court of Bequests^ disposing thereof, may have 
*' committed, and the remand by the Commanding Officer is neither call- 
" ed for, nor authorized.'' 

12. ** This opinion of the bearings of Sections XI and XIT of the 
" said Act is, it is to be observed, in conformity with the Decree already 
'^ given by this Court on the question in Appeal No. 59 of 1848.'' 

13. '* Under the abo^ view of the law, the Court of Sudder Udalut 
'< resolve to set aside the Decree appealed against as an illegal one, and 
*' to declare that originally passed by the first Court of Bequests on the 
*' 1 8th March 1853, to be in force, as the only valid decision which has 
" been given in the case." 

9. The proceedings of the second and third Courts of Requests held 
in this matter having been thus set aside, the Planitiff now appeals from 
the decision of the 1st Court, dated 18th March 1853, which has been 
pronounced by the Court of Sudder Udalut to be in force, and which 
decided that the Defendant was not amenable to their jurisdiction. 

10. The Appellant submits that the said Decree of the Court of Be- 
quests is erroneous, inasmuch as the Defendant was at the time the Suit 
was instituted and the award given, amenable to the jurisdiction of the 
Court as a camp follower, and as a person liable to the Articles of War 
for the Native forces in the Service of the East India Company ; and 
further that the said Defendant, as a person residing within the limits of 
the Cantonment at Secunderabad, under the terms of Act XI of 1841, 
was subject during her residence there, to th6 jurisdiotum of a Military 
Court of Bequests at Secunderabad, and to no othief Court, in all personal 
actions ; and he therefore prays that the Decree pronouneftig her not to 
be 80 amenable may be reversed, and that a final judgment may be given 
awarding to him the jewels sued for. 

12. On full consideration of the record of this case and of ttie argu- 
ments urged on both sides, the Court of Sudder Udahit concur in the 
judgment of the Court of Bequests that the Defendant is aot amenable 
to their jurisdiction. Her residence in the cantonm^t of Secunderabad 
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did not suffice to render her liable to be sued before the Court of Be- 
quests, as she was not *' carrying on any trade or business'^ in the bazar, 
she is therefore, not embraced by Section II, Act XI of 1841. Neither 
do the Court look upon her as a camp follower, a designation which they 
conceive to belong only to such persons as are attached to a camp, in 
some fixed capacity, for the gervice of the camp, and entitling them to 
a place in the camp, and not to extend to adventitious and unrecognized 
followers. The Defendant had no such standing, and therefore is not 
comprehended by Section II, Act XII of 1842. 



No. 47 OP 1854. 
Decree dated 20th July 1854. Page 69, M. V. 



16. The Court of Sudder Udalut observe that it is informal that a 
Petition should be filed by a Plaintiff to withdraw a Suit, after decree has 
been passed therein, the proper course being for the parties to file a 
Razeenamah. 

No. 8 OF 1854. 
Decree dated 9th August 1854. Page 81, i/. V. 



1. The Original Suit was instituted by the Plaintiff (Special Appellant) 
to establish his claim to the office of Goorookul in the Pagoda of Mook- 
teeswarasamy, in the Village of Mogalikkoody, and to certain property 
belonging to the said Pagoda, and to dbtain an injunction directing 
that a certain door therein should be opened. 

2. The Defendants having failed to appear, the Origiual Suit was 
tried ex-parte, and a Decree passed in favor of the Plaintiff, awarding to 
him the office and a portiori of the property sued for. 

3. On appeal to the CivU Court the Suit was remanded for review of 

Judgment, and a revised Decree was passed disipissing the Plaintiff':? 

ekim with costsTt^the Principal Sudder Ameen deciding that the Defen^ 

daats were entitled to remove the Plaintiff from his offikie of Goorpo^ui 

for misconduct, and that such misconduct on his part had been proved, 

and that the lands sued for had been merely rented by him. 

22 
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5. On consideration of the attache No. 79, and the grounds assigned 
by the Principal Sadder Ameen for holding that the Plaintiff had been 
justly dismissed for offence committed from his ]\Ieerassee office of Gooroo- 
knl in the Pagoda in question, the Court of Sudder Udalut were of opi- 

\ nion tliat there was reason to doubt whether the Plaintiff had been guilty 
of such fault or faults as would suffice to justify his dismissal, the error 
particularized in the attache being one^o f a trivial n ature, and the other 
matters set forth to his prejudice inTlTe Principal Sudder Ameen's De- 
cree appearing to depend upon vague statements and not upon clearly 
ascertained facts. 

6. The Court of Sadder Udalut, therefore, admitted a Special Appeal, 
with the view of determining whether the Plaintiff had been justly dis- 
missed from his office. 

7* On perusal of the record, the Court of Sudder Udalut consider the 
Decree of the Civil Judge to be based upon a wrong principle. The 
Civil Judge has held that, although the Plaintiff's office of Goorookul may 
be an hereditary one, the Dhurmakurtahs or managers of the Pagoda are 
empowered to dismiss him therefrom without being responsible for their 
reasons for so ^ doing; whereas , s uch hereditary offi ce caii_only^be 
forfeited by pr oved misc onduct, the incumbent being at liberty to appeal 
to a Civil CoSHTo uphold his Meerassee right if unduly interfered with. 

8. The Principal Sudder A^n^en has recognized the Plaintiff's Meeras- 
see right to the office in question, but he has been of opinion that he 
has been justly deprived thereof, for offence committed. He adverts to 
proof of suxjh offence appearing in document No. 79. 1 Tjie said offence 
consists in the Plaintiff having, on one occasion, neglected to obtain per- 
I mission for the performance of a certain ceremony. This the Court of 
Sadder Udalut do not view to be an instance of misconduct such as to 
disqualify the Plaintiff for the office. The matter was furthermore pass- 
ed over by the Dhurmakurtahs who allowed the Plaintiff to continue in 
office from February, when it occurred, to June. The other matter 
brought against the Plaintiff is that, on two occasions, he appropriated 
small quantities of grain and oil offered to the idol. This accusation does 
not appear to have been made when the Plaintiff laid a complaint before 
the Head of Police founded on his having been turned out of his office, 
and the document G shows that, subsequently to these alleged acts, the 
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parties came to an amicable settlement. In the default thus of any esta- 
Wished instance of serious misconduct on the part of the Plaintiff, the 
Court of Sudder Udalut are of opinion that he lias not forfeited his Mee- 
rassee tenure of office. They resolve, therefore, to overrule the Decrees of 
the lower Courts, and to direct tl)at it be restored to him. 



No. 20 OF 1854. 
Decree dated 16th August 1854. Page 88, M, V. 

1. The Original Suit was instituted by the Special Appellant for the 
recovery of a house valued at Rs. 50, alleged to have been purchased 
by him from the 1st and 2nd Defendants, and to have been mortgaged 
by them to the 3rd Defendant who refused to deliver it to him (Special 
Appellant.) 

2. The District Moonsiff dismissed the claim, on the ground that the 
sale of the house by the 1st and 2nd Defendants was invalid, as having 
been made when they were out of possession, and before satisfying the 
claim of the 3rd Defendant to whom it Ifad been mortgaged. 

3. This decision was confirmed by the Principal Sudder Ameen in 
Appeal. 

4. The Court of Sudder Udalut admitted a Special Appeal on the 
ground that the reason given by the Lower Courts for declaring the Plain- 
tiffs Bill of Sale invalid was inconclusive, since the said deed might take 
effect after the expiration of the term of the Defendants' mortgage. 

5. On perusal of the Record, the Court of Sudder Udalut are of opi- 
nion that the Lower Courts have erred in rejecting the Plaintiff's claim 
to the land in issue, because of the existence of the 3rd Defendant's mort- 
gage thereon. The Plaintiff has by purchase taken the position of the 
Original Proprietor, and obviously may act as he was entitled to do by 
clearing off the mortgage when the time limited for this may arrive. 

G. The Lower Courts have found the period for which the mortgage 
was to run to be ten years calculated from the 29th January 1846. The 
Court of Sudder Udalut, in reversal of their Decrees, decree that, when 
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the said period may Lave expired, the Plaintiff may take possession on 
discharging the said mortgage. 



No. 62 OF 1854. 



Decree dated 11th September 1854. Page 108, M, F. 

1. The Original Suit, No. 522 of 1850, was brought before the 
District Moonsiff of Paramagoody by the Special Appellants to recover 
from the Special Bespondent and others a sum of Rupees 366-1-9, 
being the Melivarum or Proprietor's share on certain lands belonging 
to the village of Areyakudi which had been cultivated in Fusly 1 258, 
but it was alleged, had been coUusively omitted to be entered in the 
accounts furnished to the Zemindar, the 2nd Special Appellant. The 
Plaintiff also prayed that tlie 1st and 2nd Defendants might be removed 
from the office of Curnum and ousted from the possession of the 
Maniem lands attached thereto. 

6. The District Moonsiff decreed that the whole of the Defendants 
from 1 to 82 should make good the amount claimed by the Plaintiffs — 
that the 1st and 2nd Defendants should be dismissed from the office of 
Curnum, and that the Maniem lands attached thereto should be placed 
at the disposal of the S^emindar. 

7. Aganist this Decree the 2nd Defendant (Special Respondent) 
appealed to the Subordinate Judge, who reversed so much of the Original 
Decree as adjudged the dismissal of, and payment of damages by, the 
Curnums, (1st and 2ttd Defendants), on the ground that a Suit of this 
nature was not cognizable by the District Moonsiff : — Section V. Regu- 
lation XXIX of 1802, as explained by the Sudder Udalut in their 
Circular Order of the 2nd September 1830, B. and in para. 10 of 
their proceedings of the 4th March 1844, restricting the jurisdiction 
over Curnums in Zemindaries to the Subordinate Court. 

8. The Special Appellants pray for the admission of a Special Ap- 
peal from this decision, on the grounds first, that the objection taken by 
the Subordinate Judge, on the score of want of jurisdiction, is opposed to 
the spirit of the Regulations and practice of the Courts : and secondly. 
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that the Subordinate Judge is under a misapprehension in claiming ex- 
clusive jurisdiction under Section V. Eegulation XXIX of 1802, as ex- 
plained by Circular Order, 2nd September 1830, B. and Extract Proceed- 
ings 4th March 1844. 

9. The Court of Sudder Udalut observe that the enactment above 
quoted prescribes that Cumums of perm^ently assessed tenures shall 
not be dismissed from their office, except by the sentence of a Court of 
Judicature ; the Courts of the District Moonsiffs are clearly Courts of 
Judicature, and Suits of the description in question not having been ex- 
cepted from their jurisdiction by Section XII, Regulation VI of 1816, 
there is ground to conclude that such Suits are cognizable by them. 
They resolve, therefore, to remand this case to the Subordinate Judge in 
order that he may pass a decision on the conduct and liabilities of the 
1st and 2nd Defendants and on the Plaintiff's prayer that they be dis- 
missed from the office of Cumum. 



No. 9 OP 1854. 



Decree dated 20th September 1854. Page 117, M, F, 
1. The Original Suit was instituted by the Special Appellant to es- 
tablish his claim to certain lands yielding an annual produce of Bupees 
63-14 8, as the adopted son of the 1st Defendant. 

4. The Mooftee Sudder Ameen decided that the adoption was prov- 
ed by the evidence adduced, and awarded to the Plaintiff the lands sued 
for, holding him responsible for the maintenance of the 1st Defendant. 

5. In Appeal the Civil Judge reversed the Original Decree, observing 
that if any adoption really took place it was shown by a Razeenamah exe- 
cuted by the Plaintiff and filed as document B. to have been a condi- 
iional one. 

6. Entertaining this view of the case, and considering that the Plain- 
tiff was shown to have forfeited the condition of the adoption, the Civil 
Judge reversed the Original Decree with costs. 

7. The Court of Sudder Udalut admitted a Special Appeal on the 
ground that the Civil Judge had assigned no reasons for rejecting the 
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evidence to the genuineness of the deed of adoption sued on beyond 
the remark that it was unsatisfactory, and that the deed in question, if 
genuine, could not be invalidated by the subsequent Bazeenamah upon 
which the Civil Judge had based his decision, that the adoption if it took 
place was merely a conditional one. 

9. The Court of Sudder Udalut observe that the Civil Judge in view- 
ing Plaintiff's document A as a deed of conditional adoption, the condi- 
tion being tlmt tl\e Plaintiff was to render obedience to his adoptive 
motlier, tlie Defendant has construed the deed by the Defendant's docu- 
ment D. bearing date four years and a half subsequently. The deed of 
adoption itself contains no such condition, nor can there be a condition- 
al adoption. Tlie act of adoption to stand at all must be a completed 
and conclusive one pulting the adopted son in the exact position of a be- 
gotten son. The Pundits of the Court of Sudder "Udalut having been 
questioned on the subject, state that such a document as B. is null and 
void, it not being jiracticable to shake the force of an adoption by creat- 
ing any conditions such as it contains. 

10. The Defendant admits the fact of the adoption, and the Court 
of Sudder Udalut resolve, therefore, to reverse the Civil Judge's Decree 
and to afRrm that passed by the Sudder Ameen. 

No, 14 OF 1854. 



Decree dated 27th September ISbi. Page 125, M, T. 

J . The Original Suit was instituted for the redemption of | Vullum of 
Poinja land annually producing Rupees 30, which Plaintiff alleged that 
he and his uncle had mortgaged to the elder brother of Defendants, who 
died in 1829. The period fixed for the redemption was stated to liave 
been, after a lapse of 1 years, extended for two years by a supplemen- 
tary agreement executed in 1 820 by Defendant's elder brother and stipu- 
lating for the surrender of the land at the expiration of that time. 

8. The District Moonsiff decreed as sued for, and upon tUe suit being 
remanded for further investigation, adhered to his Original Decree. 

4. The Defendants appealed from the Decree reiterating that the 
transaction between their elder brother and Plaintiff was a sale and not 
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a mortgage, aud urging that the truth of their plea, that the land has pass- 
ed to them under a deed of sale duly executed, received strong confirma- 
lion from their undisturbed possession and the entry of the Puttien iti 
their name. 

5. The Principal Sudder Ameen remarked that admitting the validi- 
ty of the document extending the period of possession ^hich Plaintiff 
alleged to liave been executed by the deceased elder brother of Defen- 
dants, the cause of action arose in 1830, and that the Suit instituted in 
1843 was barred by the Regulation of Limitations. 

6. He therefore reversed the Original Decree, and directed that the 
land, for the redemption of which the Suit was laid, and which had been 
put in Plaintiffs possession upon ]iis giving security, should be restored 
to Defendants. lie further decreed that each party should bear his own 
costs. 

7. The Court of Sudder Udalut admitted a Special Appeal for the 
purpose of determining whether the Appellate Court had properly con- 
sidered that the Plaintiff's claim was barred by the Regulation of 
Limitations. 

9. The Court of Sudder Udalut are of opinion that the Principal 
Sudder Ameen erred in dismissing the Suit as barred by the Statute of 
Limitation. The suit is founded on a mortgage, and claims of this 
kind are specially exempted, from the operation of the Statute, 



No. 60 OF 1854. 

Dbceeb dated 4th October 1854. P^^d 136, M. V. 

1. In the Original Suit the Plaintiff (Special Appellant) sued for the 
recovery of certain BuUahs of land, yielding annually Rupees 130-6-6, 
a well valued at Rupees 120 and 16 Palmyra trees of the annual value 
of Rupees 16, and further for the sum of Rupees 40, paid by him in the 
year 1848 on account of kist due for the said land, to Government. 

2. The Plaint set forth that the land sued for was part of certain 
land granted on lease by Plaintiff's father on 22ud May 1813, to 1st 
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Defendant's father and another, and renewed by himself on 3rd June 
1818, after his (Plaintirs) father's death, that the 2nd, 3rd and Uh 
Defendants had on his (Plaintiff's) requiring them to do so, given up 
to hira Nos. 61 and 63, but had failed to give him possession of the 
remaining three pieces of land Nos. 59, 36, and 60. He sought to 
obtain possession of these, together with the well and palmyra trees 
aforesaid, of which latter, however, no mention was made iu the exhibits 
A. and B. alleged to be the leases of the land in question. 

3. The Principal Sudder Ameen decreed in Plaintiff's favor but 
without costs, observing that it was established that Plaintiff's father had 
sunk a well on the land in question — that the execution of the documents 

A, and B. was proved by the witnesses of both parties, that 1st Defen- 
dant's exhibit T. went to show that lie held the land and well in question 
on lease, and that neither 1st Defendant nor his late father would for so 
many years have neglected to have the laud entered in their name, had 
it been really their property. 

5. The Civil Judge in his Appeal Decree reversed that of the Lower 
Court, observing that the Principal Sudder Ameen had laid too much 
stress on the fact of the puttah being in the name of the Plaintiff, which 
circumstance afforded merely collateral and not conclusive proof of 
proprietary right. The Civil Judge was of opinion that much doubt 
existed as to the genuineness of the counterpart leases exhibits A. and 

B. filed by the Plaintiff, the tenor of which was moreover at variance 
with his (Plaintiff's) own statement in his deposition before the 
Tahsildar in 1848, to the effect that he had himself occupied 
the land in question 25 years ago, and only since then gave it on lease 
to the Defendants. 

7. The Court of Sudder Udalut admitted a Special Appeal from this 
Appeal Decree, hemg of opinion that the Civil Judge in reversing 
the Original Decree, had not given due weight to certain facts appear- 
ing in support (rf the Plaintiff's (Special Appellant's) title. 

8. *' The Puttah for the land in question" they observed, '^ has for 
'' the last forty years stood in the name of the Plaintiff and of his father. 
" The 1st Defendant has been cognizant of this fact, and his explanation 
" of tlie circumstances under which this registration was originally made^ 
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'' appaars to the Court of Sudder Udalut a very unsatisfactory one, while 
" the continuance of the said registry for $o many years and the transfer 
'* thereof from the father's name to that of the son on the death of 
" Plaintiff's father, are wholly unaccounted for,'' 

9. The Court of Sudder Udalut having taken the matter of this Spe- 
cial Appeal into consideration, are of opinion that the land sued for being 
the property of Government, and the Puttahs issued being in the name 
of the Plaintiff, the 1st Defendant can have no right to possession, but 
under the Plaintiff. 

10. They find moreover that in the Razeenamah exhibit T of 1st 
Defendant entered into between the parties in 1848 regarding the land 
now in dispute the Plaintiff's (Special Appellant's) position as Puttahdar 
was acquiesced in by the 1st Defendant, while the Defendants' continuance 
in occupancy was permitted under the Plaintiff's consent. 

11. The Court of Sudder Udalut resolve consequently to reverse the 
Decree of the Civil Judge and to affirm that of the Principal Sudder 
Ameen* 



No. 71 OF 1854. 



Decree dated 9th October, 1854. Page 139, Jf. T. 

1. The Original Suit before theCauzee of Kurnool, was instituted by 
the Special Appellant for the recovery of Bupees 63-8-2, being the loss 
sustained by him in consequence of the Defendants having illegally re- 
tained in their possession a bandy and certain Cholum which had been 
mor^aged to them only as security for a certain loan advanced by them 
to the Plaintiff. 

8. The Cfeuzee decreed in favor of the Plaintiff, for Rupees 48.11-4, 
on the ground that the Plaintiff had proved his asseriions. The Defen* 
dantSj he observed, had received the benefit of letting out the bandy for 
daily hire. 

4f. Dpon Appeal the Agent to the Governor reversed this decision 

both upon the merits of the case, and because the Agent was of opinion, 

tiiot the Cauaee had exceeded his powers in taking cogmzanee of a Suit for 

23 
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damages without orders, he being prohibited from so doing under Clause 
I. Section XII, Regulation VI of 1816. 

6. The Court consider that the Agent has been in error in deciding 
that the Suit was excluded by Qause I, Section XII, Eegulation VI of 
1816, from the Cauzee's jurisdiction, the claim being one for pecuniary 
and not for personal damages. 

No. 3 OP 1854. 



Decree dated 18th Octobbe, 1854. Page 153, M. F. 

1. The Original Suit was instituted by the mother (since deceased) of 
the Special Eespondent, to recover from the Defendant (Special Ap- 
pellant) and another, possession of certain land valued at Es. 215-11-9, 
together with a sum of Rupees 84-4-0, being the estimated profits from 
the said land for the years 1846 and 1847, and it w^ further sought 
that the Meerassy of a portion of the said land which had been irregularly 
registered in the name of the 2nd Defendant, might be transferred to 
that of the Plaintiff. 

2. The Original Plaint stated that part of the land sought was that 
portion of the family estate which, when a division took place fell to the 
share of Plaintiffs husband's father and after his death was jointly enjoy- 
ed by her (Plaintiff's) husband and his elder brother, and that the remain- 
der of the land was acquired by her (Plaintiff's) husband during his life- 
time ; that after both her husband and her brother-in-law had died, she 
(Plaintiff) and her sister-in-law, being unable themselves, to manage this 
landed property, obtained the assistance of the Defendants — their deceas- 
ed husband's divided cousins, who arranged for the cultivation of the 
lands, paid the Sirkar Revenue and made over to them (Plaintiff and 
her sister-in-law) the remaining annual profits of the land ; that this «tate 
of things continued until 1845, when Plaintiffs sister-in-law died — sub- 
sequently to which the Defendants had failed to render to her (Plaintiff) 
any account of the lands or of their net produce — she therefore sought her 
remedy by a Civil Suit. 

3. In their reply, the Defendants admitted their relationship to the 
Plaintiff's deceased husband and brother-in-law, but denied that the 
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family estate bad ever been divided or that they were liable to account to 
PlaintiiF for the produce of the land in question. 

4. The Sudder Ameen found that it was proved that the family es- 
tate had been divided, which he considered the turning point in the 
matter at issue. He therefore decreed in favor of the Plaintiff as sought. 

5. From this decision, the Defendants appealed to the Civil Court, 
contending that the alleged division in the family had not been proved ; 
and further urging that even were it so proved, still they (Defendants) 
had a better right to the property in litigation than the Plaintiff, inas- 
much as Plaintiff's husband died prior to his brother, on which event 
Plaintiff became entitledto maintenance only out of the brothers joint 
property — and consequently that when the remaining brother and his 
widow also died without issue, they (Defendants) became the legitimate 
heirs to the property to the exclusion of the Plaintiff. 

6. Meanwhile the Original Plaintiff died — and her daughter was ad- 
mitted as Supplemental Respondent in the Appeal Suit which was re- 
ferred to the Assistant Judge for trial. 

7. With reference to the claims of the Supplemental Respondent, the 
following question was submitted by the Assistant Judge to the Pundits 
of the Court of Sudder Udalut. 

Question. Supposing a widow A. (possessed of her husband's landed 
property) to die without male issue, who ought legitimately to succeed 
to her? her own married daughter B. also a widow — her husband's 
male cousins C. and D. who come of a separate and divided branch of 
her husband's family. 

2. Can a widow in the position of A. devise by will her husband's 
property in favor of her daughter B. to the prejudice of her husband's 
rdatives C. and D; ? 

Answer. It is laid down in the Vignanaswareyum and other Hindu 
Law Books that divided cousins shall have right to succeed to a person 
only after the demise of the daughter of such person, consequently B. re- 
ferred to in the question is exclusively entitled to succeed to A. after the 
demise of the latter, but C. and D. can have no right to succeed to her 
(A.) while B. is alive. 
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Z. The widow A. can devise by will the property referred to in the 
question in favor of her daughter B, as 8he"(B.) is entitled to succeed to 
A. for reasons above stated. 

8. Tlie Assistant Judge considered the alleged division in the family 
to be established by the evidence adduced on the point and^on the autho- 
rity of the above exposition of the law in the case put'-^he affirmed the 
Original Decree for the benefit of the Supplemental Bespondent. 

9. The Court of Sudder Udalut admitted a Special Appeal from 
this Decree, as it was evident that the question put by the Assistant 
Judge to the Pundits of the Court, did not correctly detail the^facts of 
the case and was consequently not calculated to elicit a correct declara- 
tion of the law in the case in point. 

10. A second question was therefore put to the Pundits in the fol- 
lowing terms. 

Question. A. and B. are the wives of two undivided brothers. The 
husband of A. dies leaving a married daughter. After this, the husband 
of B. dies childless, A. also demises, there are divided cousins in the 
family. To whom will the property devolve on the death of B ? 

Answer. Under the provisions of the Law Books entitled Vignanas- 
wareyum, &c. the property of B. will on her death dev>)lve u^wn the 
divided cousins referred to in the question. In the question put by the 
Assistant Judge, it is assumed that the Original Plaintiff, the widow of 
Amachella Moodelly, became possessed of the property in issue as having 
been her husband — whereas when Arnachella Moodelly demised, his 
share became absorbed in that of his undivided brother, Appacooty 
Moodelly, who survived him. 

11. The Pundits of the Court of Sudder Udalut have declared that 
on the failure of Appacooty's line, which has become extinct, the pro- 
perty should pass to the divided cousins— the Original Defendants, 
(Special Appellants) and not to the Original Plaintiff or to her daughter 
the existing Plaintiff (Special Bespondent). 

12. The Court of Sudder Udalut therefore reverse the decrees of the 
lower Courts, and dismiss the Suit with costs. 
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No. 44 OF 1854. 



Deceee dated 15th November, 1854. Page 176, if, V. 

1. The Suit was instituted by the Plaintiff (Special Appellant) to re- 
cover from the Defendants (Special Respondents) certain Shotrium land, 
together with the Swamy Bhogum rent thereof for one year and the 
Mesne profits for two years more, the total amount for which the Suit 
was laid being Eupees 499-13-9. The Plaintiff sued on a Bill of Sale 
dated 28th June 1845, purporting to have been executed to his deceased 
btother by the Defendants, which Deed the Defendants in their answer 
decided to be a forgery. 

2. The District Moonsiff found that the Deed of Sale was fully 
proved by the evidence of the writer, and of the attesting witnesses, 
and that the sale itself was alluded to as a genuine transaction in the 
Decree in Original Suit No. 587 of 1845, against the same Defendants 
(Special Respondents) from which Decree, they preferred no appeal. 

3. He accordingly decreed possession of the land sought to the 
Plaintiff, and that the Defendants should pay him rent in arrears for 
3 years. 

4. On Appeal by the Defendants the Civil Judge reversed this Decree 
of the District Moonsiff on the ground that, by the Plaintiflf's own valu- 
ation of the laud sought, it was evident that this deceased brother had 
taken advantage of the embarrassments of the Defendants to drive a 
most usurious bargain with them, which the Civil Judge considered 
could not with equity be upheld, although there was no doubt that the 
Deed sued on was a genuine document. 

5. A Special Appeal from this Appeal Decree was admitted by th6 
Court of Sudder Udalut as they considered the Decree of ttie Civil Judgd 
to be not sustainable in Law. 

6. The Court of Sudder Udalut are of opinion that the Civil Judge 
was not justified in setting aside the Plaintiffs (Special Appellatil's) Bill of 
Sale on the ground that the consideration given for it appeared to him 
to be inadequate. The Deed was fairly obtained by the PUiintiff*s 
brother and the Plaintiff is entitled to his rights under it. 
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7. The Caurt of Sadder Udalut resolve consequently to reverse the 
Decree of the Civil Judge^ and to affirm that of the District Moonsiff, 



No. 58 OF 1854. 



•Decree dated 18th November, 1854. Page 184, M. V. 

1. In this Suit the Appellant (Plaintiff) sued in forma pauperis, to 
recover from the Kespondents (Defendants) Rupees 37,885-10-11, as the 
estimated value of one-third share of certain family property. 

2. It was stated in the Plaint that the Plaintiff's father-in-law Sankara 
Naick had five sons, viz. Perya Devanayaka Naick by his first wife, and 
Ramasawmy Naick, Chandrasekara Naick (Plaintiff's husband), Bala- 
kristna Naick (1st Defendant's husband) and Chinna Devanayaka by the 
second — that Perya Devanayaka Naick died before his father, leaving a 
son, Komarappa Naick ; that Kamasawmy Naick demised without issue ; 
that in 1856 Komarappa Naick received his share of the patrimony from 
the three surviving sons of Sankara Naick, who also in Alpisi, October 
November, or Kartekai, November December, entered into a partition of 
the renaining property of the family and executed mutual deeds of divi- 
sion, holding in common however the property allotted for charitable pur- 
poses ; that on the death of Plaintiff's husband in February 1839, his 
share of property and the vouchers connected therewith, including the 
deed and list of division, were taken illegal possession of by the 1st De- 
fendant's husband, who often promised, but as often failed to restore the 
same to the Plaintiff up to the time of his death, which occurred on the 
30th July 1849. 

3. The Plaintiff added, that, as the three brothers, Chundrasekhara, 
Balakristna and Devanayaka were all issueless, she as the widow of one of 
them was entitled to participate in the property equally with the widows 
of the other two. 

4. The 2nd and 3rd Defendants were made parties to the Suit with 
reference to a will alleged to have been left by the 1st Defendant's hus- 
band ; but they allowed judgment to go by default. 

5. The 1st Defendant denied the right of the Plaintiff to .pl^rticipate 
in the property. She denied that her husband and his two brothers in- 
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duding the Plaintiff's husband, had entered into a division in 1838. She 
contended that the family was an undivided one, and that iherefure she 
was the sole legal heiress to the estate, as the widow of the last male 
proprietor Balakristna. 

C. The Plaintiff in her reply stated that subsequent to the institution 
of the Suit, the 1st Defendant offered to compromise it. 

7. The 1st Defendant rejoined that the offer of compromise referred to 
in the reply, had been made without her authority by her servants, but 
that she had broken it off; that under the Hindoo Law, the Plaintiff was 
only entitled to receive maintenance from the estate ; and that it was 
doubtful whether she based her claim on the plea of division or on her 
right to share equally with the other widows. 

9. Before disposing of this Suit, the Acting Civil Judge put the fol- 
lowing questions to the Hindoo Law Officers of the Sudder Udalut. 

'' 1st. By the Hindoo Law, is the circumstance of co-sharers having 
" mutually executed deeds of division and lists of the property so divided, 
'' without their having subsequently entered upon a separate possession 
'' and enjoyment of the property so shared, sufficient to constitute the fact 
" of a division of property having been made, so as to entitle the widow 
" of one of the co-sharers to claim the share which was then allotted to 
'' her husband ? In other words, is subsequent possession and enjoy- 
" ment necessary to render valid a division of family property ?'' 

'^ 2nd. A. B. and C. are three undivided brothers ; A. and C. die 
*' before B. and leave widows, the former without issue and the latter has 
'' a daughter. On B.'s death are the widows of A. and C. entitled to 
'' claim an equal share of the property with the widow of B., also child- 
" less ; or are they (the widows of A. and G.) entitled only to receive 
*' maintenance from B.'s widow ?" 

10. The Law Officers gave the subjoined answers. 

*' 1st. Although co-sharers may have entered into a deed of parti- 
'' tion and other documents, still that circumstance cannot under the Hin- 
" dooLaw render the division valid, unless they subsequently enter upon 
" a separate possession and enjoyment of the property so shared as men- 
** tioned in the said Deeds. The mere exsecution of the said documents 
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" is not sufficient to render the divisbn complete, or \o entitle th« widow 
'' of one of the co^^harers to claim the property which was then albtted 
^' to her husband : separate or independent posseasiou and enjoymeni of 
'* the several allotments of the family property are essential to the corn- 
'' pletion and validity of the partition of ilie family estate.'' 

** 2nd. Where a family is undivided, the Hindoo Law vests the right 
'' of succession in undivided brothers, &c., hence the surviving brother 
" succeeds to the property of liis deceased brother : and when he dies 
** leaving no male issue, his widow succeeds to him, according to the pre- 
" scribed order of succession. For these reasons, the property which de- 
'< volved upon B. who died last, descends from him to his widow^ who 
*' becomes sole proprietor thereof. The widows of A. and C. who died 
'' before, are therefore entitled, not to claim an equal share of the pro- 
" perty with the widow of B. but only to receive maintenance from her.'* 

1 1. The Acting Civil Judge observed that the Hindoo Tiaw, as above 
propounded, negatived the claim of the Plaintiff, be the family cKvided 
or otherwise : because in the former case there was found to be no separate 
possession and enjoyment of the divided property subsequent to the di- 
vision ; and in the latter she was entitled to receive maintenance only 
from the family funds. 

12. In regard to the fact of the division the Acting Civil Judge found 
there was none, on the grounds that the alleged division deed and list had 
not been produced ; that the oral testimony to their having been made away 
with by the 1st Defendant's husband, was inconclusive and untrust- 
worthy ; and that the secondary evidence offered to its execution was 
undeserving of belief, and was farther rebutted by the conclusive evi- 
dence of record and respectable oral testimony adduced on the part of 
the 1st Defendant. 

13. For these among other reasons, the Acting Civil Judge dismissed 
the Plaintiff's claim with costs. 

17, The Court of Sudder Udalut on mature consid^ation erf the 
record in this case see no grounds to interfere with the judgment 
of the Court below, 

IS. It is acknowledged on both sides that in 1886, OoBumpa 
Naiek» nephew o£ the threo- surviving sons of Sunkara Naiek, the 
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common ancestor, received his share of the ancestral property. The 
allegation is made by Plaintiff, that at the same time the said three 
brothers (one of them being her husband) also became divided members 
This fact is denied by her opponent, the 1st Defendant, (widow of the 
last survivor of the brothers) who contends that the division in 1836, 
was between Comarapa on the one side, and the three brothers on the 
other, the latter having remained undivided throughout their lives. The 
nature of the division in 1836, is the question which the Court are 
called upon to determine. 

19. According to the Plaintiff's own representations, the process of 
division between the three brothers was not put upon the open form of 
that of Comarapa Naick. He took possession of his individual share of 
the family estate, but the brothers held their shares together and had 
registration made of their portion in their three names jointly. In 1838 
it is alleged fresh deeds were entered into between the three brothers 
for actual partition of the land, but before such partition could be 
effected, two of the brothers, namely, Plaintiff's husband ai^d Chinna 

. Davanaika Naick, demised, leaving 1st Defendant's husband as survivor. 

20. A state of things such as here described would not satisfy the 
requirements of the Hindoo Law, which recognizes no arrangement as 
constituting divided membership, short of entering upon an actual 
appropriation of divided shares. The difficulty is met on the part of 
the Plaintiff by the assertion that from 1836, the parties were in the 
position of joint cultivators, the profits of cultivation being divided 
between them. It is also pleaded that from the same time, they lived 
in separate houses taking their meals separately. 

(2K« evidence is then considered,) 

26. The Court of Sudder Udalut are of opinion that these facts are 
conclusive of the division in 1836, having been in respect of Comarapah 
Naick only, and that from that time, and throughout their lives Plaintiff's 
husband and his two brothers remained undivided. 

27. The Court accordingly affirm the Decree of the Acting Civil 
Judge, and dismiss the Appeal with costs. 

24 
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No, 48 OF 1854. 



Decree dated 22nd Noyember^ 1854. Page 191, M. V. 

1. The Original Suit was instituted by the Special Bespondent, for 
the recoTery from the 1st Defendant, and on his d^th from the Special 
Appellants as his heirs, of the sum of Rupees 9o-l-4 alleged to be due 
on a bond, executed by the Ist Defmdant. 

2. The District Moonsiff considered the execution of the bond prov- 
ed, and decreed that the Plaintiff should recover the amount sued for, 
from any property which might have been left by the 1st Defendant ; 
but did not hold the 2nd, 3rd and 4th Defendants (Special Appellants) 
personally answerable for the debt. 

3. Upon Appeal by the Plaintiff the Subordinate Judge declared 
the 2nd, 3rd and 4th Defendants as the heirs of the 1st Defendant to be 
personally liable for the Plaintiff's claim. 

4. From this Decree the Special Appellants presented an application 
for the admission of a Special Appeal on the ground that it had been 
proved that the deceased 1st Defendant by whom the bond sued on was 
executed^ was a Junior member of the family ; that it had not beei) 
showed that he had acquired any property or that he had managed the 
affairs of the Tarwad, and that therefore the Decree of the Subordinate 
Judge was contrary to the usage of the country and to the Circular Order 
of the Sadder Udalut, No. 73. 

5. Before disposing of the Spcfdal Appeal application, the Court 
deemed it necessary to call upon the Subordinate Judge tp explain in 
what relation the 2nd^ 3rd and 4th Defendants stood towards the 1st 
Defendant ; and whether he considered the 1st Defendant to have been 
the head of the family, and the debt to bave been one chargeable against 
the family, and if so upon what evident. 

6. In his return the Subordinate Judge stated : 

1st That the 2nd Defendant was the elder brother of the family and 
that the 3r4 and 4th Defendants w^e nej^ews of the late 1st Defendant. 

2nd. That it had been proved by document C. filed in the Appeal Suit 
that the arrears of pay, as Adigharry, due to the deceased 1st Defendant, 
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were receired by the 3rd Bespondent (4th Defendant) ai the nearest heir, 
and that under these circumstances in absence of all opposing evidence, 
the Subordinate Judge considered the 1st Defendant the head and ma- 
nager of the family and the debt in question justly chargeable against 
the family property. 

7. The Court of Sudder Udalut being of opinion that the circum- 
stances which had led the Subordinate Judge to consider the 1st De- 
fendant, to have been the head of the family and the debt a family one 
liad no relation to the question, and that the decision that the remaining 
Defendants are answerable for such debt (save and except to the extent 
of the pay of the deceased, received by the 3rd Respondent) was untenable 
in Law, admitted a Special Appeal. 

8. The Plaintiff in the Original Suit has allowed through his Vakeel 
that the debtor, the 1st Defendant, was a junior member of the family. 
The Subordinate Judge appears to have been satisfied of tlie fact, but 
nevertheless has charged the debt upon the family : such a decision the 
Court of Sudder Udalut have to observe is wholly contrary to Law. 

9. The Court consequently reverse the decree of the Subordinate 
Judge and affirm that of the District Moonsiff with this addition that 
the 3rd Sespondent (4tii Defendant) is to be held answerable for the 
debt to the extent of Bupees 5-4-0 being the arrears of the deceased 1st 
Defendant's pay received by him. 



No. 49 OP 1854. 



Decreb dated 13th December, 1854. Tage 214, M. V, 

1. The Original Suit was instituted by the Special Appellants for the 
purpose of arresting the sale of certain property yielding an annual in- 
come of 1212 fanams, attached in execution of the Decree passed in Ori- 
ginal Suit No. 5 of 1845, on the file of the Subordinate Court of Cali- 
cut in favor of the 1st Defendant^ and against the 2nd, 3rd, 4ti)^ 5th and 
6th Defendants. 

2. The Plaintiffs, who are females, claimed the release of the property 
from attachment on the ground that it had been set apart exclusively for 
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their maintenance and could not therefore be held liable for debts in- 
curred by the Defendants. They addaced a varee deed in support of 
their plea. 

3. The 1 st Defendant, who alone defended the Suit and who is the 
head of the family to which the Plaintiffs and Defendants belong, con- 
tended that the deed adduced by the Plaintiffs, bore a different signifi- 
cation from that assigned to it, and, that it had been s«iperceded by another 
deed of a later date which had been confirmed by a Decree of Court. 

4. He also took exception to the Suit on the ground, that it had 
been brought for a part only and not the whole of the property affected 
by the deed on which the Plaintiffs based their claim. 

5. Both the Lower Courts dismissed the Plaintiff's claim, the Sub- 
ordinate Judge observing that the latter deed referred to by the 1st De- 
fendant clearly cancelled that relied on by the Plaintiffs ; and, that 
nothing was stated in that document of any property having been spe- 
cially excluded from it for the family use. The Civil Judge remarked 
that even if the varee deed on which the Plaintiffs mainly relied was not 
cancelled but only amended by the latter document referred to, '* still 
" it was so vaguely expressed and loosely worded that even if the in- 
" tention of its framer could be shewn from other sources to be what 
'^ Plaintiffs said it was, it would be difficult to make it bear such a con- 
*' struction as that they put upon it/' 

6. Dissatisfied with the Civil Judge's Decree, the Plaintiffs applied 
for the admission of a Special Appeal, and the Court of Sudder Udalut 
having called for the documents in question granted their application, 
seeing reason to doubt the accuracy of the constructions put upon the 
said documents by the Lower Courts. 

7. On perusal of the record, the Court of Sudder Udalut are of opi* 
nion that, the 1st Defendant, as a member of an undivided family cannot 
bring any part of the family property to sale in satisfaction of individual 
claims of his own or in behalf of the branch to which he belongs. What- 
ever arrangements may have been made among the family for the con- 
duct of their affairs, the interests of the family remain in law unit- 
ed, and one portion of the family cannot enforce process against the other 
in respect of their common property. It is for the head of the family 
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to direct all its concerns^ and the proper course for the 1st Defendant's 
branch to have taken for settlen?ent of their claims was to have had them 
dealt with by him. The present head of the family, it is allowed on both 
sides, is the 1st Defendant. He therefore has the remedy in his own 
hands as to the administration of the estate, all the concerns of tlie fami- 
ly being subject to his controul. He too is responsible for the mainte- 
nance of the Plaintiffs, and the r«r^tf* of 966 and 974? pleaded by the 
Plaintiffs can preseirt no hindrance to the exercise of his will as to the 
mode in which this maintenance is to be secured to them. Those varees 
simply provided a way for the management of the estates for the time be- 
ing, and it is competent to the 1st Defendant to make what fresh arrange- 
ment for the purpose he may deem fitting. 

8. The Court of Sudder Udalut under these circumstances reverse the 
Decrees of the Lower Courts and rule that the property in question in 
this Suit cannot be sold to satisfy the claims of the Ist Defendant. 



No. 69 OP 1854. 



Decree dated 16th December, 1854. Page 818, M. V. 

1. This is an action to recover Rupees 60,250, being the balance of 
principal and interest due on a bond which it was alleged had been exe- 
cuted by a predecessor of the Bespondent (the incumbent of the Zemin- 
dary) and assigned over lio the Appellant by the widow of the obligee. 

2. It was stated by the Plaintiff (Appellant) that on the 12th Novem- 
ber 1815, one Tyagaraja Pillay, lent a sum of Pagodas 10,000 or Kupees 
85,000 on the security of the bond sued on to Raghunatha Setapati, com- 
monly called Annasawmy Setapati the then Zemindar of Bamnad, who 
engaged to repay the same on the successful termination of a Suit then 
pending relative to his title to the estate ; that Baghunatha died in 1820, 
and the Suit in question was decided in 1828 in favor of his adopted son 
Ramasawmi Setapati, who under that decision gained possession of the 
estate in 1829, and in January 1830, paid 1,000 Pagodas or Rupees 
3,600, in part liquidation of the bond, but demised in April 1830, when 
the estate was entrusted to a manager, who refused all settlement with 
the creditors till 1842, in which year he paid Rupees 1,000 under the 
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bond ; that shortly after the manager was suspended and the estate taken 
under the management of the Court of Wards, from whom it passed into 
the hands of the Defendant (Respondent) in July 1846 ; that during the 
interval the estate was in charge of the Court of Wards^ the Defendant 
paid out of the allowance granted to her two items of 200 and 1 75 Rupees 
respectively on account of the bond ; that Tyagaraja died in October 
1846; and the Defendant, since her assumption of the Zemindary, made 
several promises of payment to his widow ; which not being fulfilled, she 
duly assigned the bond over to the Plaintiff. 

3. The Defendant, in answer, denied the execution of the bond and 
the payments and promises alleged to have been made under it. She dwelt 
on the existence of hostile feelings between the grantor and grantee of the 
bond and on the residence of the latter at Trichinopoly at its date, as cir- 
cumstances inconsistent with the fact of its execution. She added that the 
Plaintiff assigned no reason for claiming interest, which, according to his 
admission^ the bond did not stipulate for. 

8. The points for determination herein were laid down by the Civil 
Judge to be — 1st. Is the bond authentic ? 2nd. If so, how does it stand 
affected by the Law of Limitation ? 

10. The Civil Judge likewise refrained from commenting on the evi- 
dence to the payment of the 1,000 Rupees. For he held that even ad- 
mitting it to have been a true and bona fide one, the manager who made 
it, was totally incompetent to do so, and thereby throw away a legal advan- 
tage that had accrued to the estate ' the functions of a manager being, 
in the opinion of the Civil Judge, confined to the transaction of such or- 
dinary business of the estate as was necessary for its welfare. 

1 1 . With regard to the two payments alleged to have been made by 
the Defendant in 1843, the Civil Judge observed that he did not con- 
sider the evidence proved those payments, but the contrary ; that even 
supposing them to be true, the acts of the Defendant, situated as she 
tken was, compromised the estate, and that such acts in order to have any 
weight, must have been done by the Court of Wards, under whose manage- 
ment it then continued. 

12. In disposing of the fact of the alleged promises made by the 
Defendant since her assumption of th^ ^ate in 1846, the Civil Judge 
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condemned the evidence on this head as being improbable and unworthy 
of credit. And he further observed that even on the supposition of its 
credibility, it appeared to him that a verbal offer to give something for 
an old and obsolete claim could not be taken as such an " admission of 
demand" or such '^ promise to pay/' as the Law requires for keeping 
alive or revivifying a claim. 

13. For the foregoing reasons, the Civil Judge dismissed the Suit 
as beingjbarred by Clause fourth, Section XV HI, Regulation II of 1802. 

14. From this Judgment the Plaintiff (Appellant) now Appeals. He 
takes a leading exception to the whole of the proceedings held by the 
Civil Judge in the Original Suit, to the effect that the Decree of that 
Officer is contrary to practice (see * Decree in Appeal No. 44 of 1851 
before Sudder XJdalut) in that it is pronounced upon a question that was 
neUher recorded as a point for proof nor raised in the Pleadings ; the 
Defendant having never disputed the competency of the manager and 
of herself to make the payments they did in part liquidation of the 
bond sued on. 

15. Passing over this objection to the Decree of the Civil Judge, 
the Appellant seeks its reversal on the following grounds. 

I. That there is no warrant either in Law or equity for the dictum 
of the Civil Judge, that no one in the situation of a manager or guardian 
could do any act such as was within the power of the principals acting 
for themselves, and which might render those whom they represented 
liable for it. 

II. That the manager of the estate who made the payment of 
Eapees 1,000, was so entirely the representative owner of the estate, 
and acted and was recognized by all the authorities as such, that no line 
could or can oe drawn between any acts done by him in the name of 
the estate -as affecting third parties. 

in. That according to equity, Tyagaraja was entitled to every 
indulgence on account of his forbearance to press his claims. 

IV. That the C^vil Judge has erred in discarding the evidence to 
the payments made by the Defendant in 1843. 

♦ Vide P»g« 44. '^ 
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V. That (he Civil Judge was further in error in observing that the 
acts of the Defendant as Guardian could not prejudice the interests of 
the estate, because she was a guardian merely in name, while actually she 
was proprietress of the estate in her own right. 

VI. That the Civil Judge has improperly rejected the evidence to 
the promises made by the Defendant. 

17. The Court of Sudder Udalut concur with the Civil Judge, that 
the bond, sued upon is barred by the statute of Limitations. 

18. The bond is dated so far back as the year 1 8 1 5. The j&rst 
payment thereon is said to have been made by Kamaswami Setapati, 
the then Zemindar, in January 1830. The next is described to have 
been by Moottoo Chella Tavor, in October 1842. There being an 
interval of more than 1 2 years between these alleged payments, the bond 
was not actionable at the time, the second is said to have been made, 
and the Civil Judge has considered that such payment could not suffice 
to revive the right of action on the bond, since the party said to have 
made it was not the Zemindar, but one merely in management of 
the estate. 

19. The Court of Sudder Udalut concur in this view.' The mana- 
ger could only recognize legal claims upon the estate, and was not com- 
petent to revive such as had become extinguished by Law. 

20. The Plaintiff objects that the question of the competency of the 
said manager so to revive the bond had not been raised by the Defendant 
or laid down by the Civil Judge as a point for determination, 

21. The Court of Sudder Udalut do not consider the objection to be 
of weight. The^ Civil Judge received all the facts pleaded by the parties, 
and the evidence offered by them thereto, and in coming to a decision on 
the case, the consideration^ in question presented itself to him and he 
gave effect thereto. The said consideration involved a point of Law, 
overlooked apparently by the Defendant, but such as it was not the less 
incumbent upon the Civil Judge to attend to, and had the Civil Judge 
acted otherwise than he has done^ he must have done violence to his 
sense of what the Law exacted. The Civil Judge sat as Guardian and 
Administrator of the Law, and could not have lent himself to break iti 
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22. As regards the want of opportunity to the Plaintiff to meet this 
objection to the act of the manager, the Court of Sudder Udalut do not 
think tlt^ the Piaintiff^s interests have suffered by the question not hating 
been recorded as a point for determination in the Suit. The said question 
involved no matter of fact on which evidence could ' be presented by the 
Plaintiff. It arose simply on the appreciation of facts as described by 
the Plaintiff himself, and it does not appear to the Court of Sudder Uda- 
lut, that considerations sucli as the present occurring to a Judge when 
weighing the value of facts put before him, should first be subjected to 
J lie ordeal of (he reasonings of the party affected thereby before being 
acted on by the Judge. Where the Law allows of an Appeal against the 
decision of a Judge, the party aggrieved by such decision can bring 
every conclusion of the Judge to the test of tlie Appellate authority, and 
this resource the Plaintiff has had and has availed himself of. 

23. The next payments on the bond are said to have been made by 
tlie Defendant in April and May 1843, when Guardian of her miii<ar 
daughters, and promises of adjustment and attempts at compromise are 
said to have been made by her in 1846, when she became herself the Ze- 
mindar on the demise of her daughters. 

24. At the alleged payments in 1843, the bond had again become 
extinct in Law by lapse of time, and the Civil Judge objects in like 
manner to the effect of such payments that, being by a Guardian and 
not by the party actually liable, they could not revive the bond. 

%5. The Court of Sudder Udalut differ from this conclusion of the 
Oivil Judge. The Defendant, they conceive, when becoming herself the 
Zemindar, would be bound by acknowledgments of the debt she had 
j»ade iit an ant^ior time. But the Court are unable to give t^e Plaintiff 
any award on ttie ground of these said payments ; for they find that the 
evidence, even if true, only goes to shew that they were majcle in the De- 
fendant's name by another, namely, her mother, and that there is no evi- 
dence to the Defendant having personally acknowledged the obligation 
of the bond on the occasions in question. In like manner as to ihe 
firomiseiB of adjustment and attempt&r at compromise ^SSi&g&i to have oc- 
curred in 1846, the evidence is to thefee having be^n on the t)ai<l of th^ 
Defendant's brother in feeir nfAifte, ktt not th*t die heiself mafde aiiy su^ 
acknowledg&ientd. 
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26. There being thtrs mo evidence tliat the obligation of the bond 
has been acknowledged within 12 years from tlie institution of the Suit 
by the party liable for the bond, the Court of Sudder Udalut affirm the 
Decree of the Civil Judge, and dismiss this AppeaL 



No. 91 OF 1854. 

D£CRBB DATED ISth DECEMBER, 1854. Pa^e 225, M. r. 
I . The Original Suit was instituted by the Special Appellants, for 
the recovery from the Defendant, as the heir of one Madar Moheedeen 
Rowthen, of the sum of Rupees 150, alleged to be due on a bond exe- 
cuted by the said Madar Moheedeen Rowlhen under date the SOth 
July 1836, whereby he agreed to pay to the Plaintiffs the sum of R?. 
217-15-6, being the balance due on a settlement of accounts by six in- 
stalments, the last of which was to become due on the 13th July 1842. 

4. The District Moonsiff liaving dismissed the Plaintiff's claim, on 
the ground that it was barred by the Statute of Limitations, the Suit on 
Appeal was remanded by the Principal Sudder Ameen for review of judg- 
ment, on the ground that the District Moonsiff had omitted to state hia 
reasons for discrediting the evidence of certain witnesses in the case. 
The review resulted in a decision in favor of the Plaintiffs. 

5. On Appeal by the 1st Defendant, the Principal Sudder Ameen 
reversed the District MoonsifTs revised decision, being of opinion that 
the cause of action arose on the first default of the Defendants to pay 
any one of the instalments provided for in the bond, and that conse- 
quently, as the first default occurred more than 12 years before the in- 
stitution of the Suit, the Suit was barred by the Law of Limitations. 

6. The Court of Sudder Udalut resolve to admit a Special Appeal 
ia this case, and to remand the Suit to the Principal Sudder Ameen for 
review of judgment. 

7. The Principal Sudder Ameen is in error in concluding that, on 
failure of the first instalment, the Plaintiff was bound to enforce the 
penalty of the bond by seeking to recover its full amount, and that the 
Statute of Limitations runs from the date of such failure. The Court of 
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Sadder Udalui are of opinion that it was open to the Plaintiff to forego 
pressing the said penalty, and that he might remain content to receive 
the sum of the bond by instalments as originally agreed upon. The Sta- 
tute consequently would only run from the date of tlie expiration of each 
instalment. 

8. The Court of Sudder Udalut find that at the date of the Suit recovery 
of the instalments payable in 1810, 41 and 42, was not excluded by the 
Statute. The Suit has tlierefore to be decided on its merits as regards 
these instalments, and tlie Court of Sudder Udalui resolve to remand it 
to the Principal Sudder Ameen for revision of judgment accordingly. 



No. 54 of 1854. 



Decree dated 20th December 1851. Page 227, M. V, 

1 . The Original Suit was instituted by one Vaniarabalath Poodicher- 
ry Coonhy Pathooma for the recovery from the Special Appellant and six 
others, of 8 parcels of land, which were claimed by the Plaintiff, under 
a will alleged to have been executed by his father Coonjy Moossa, who 
was also the brother of 1st and 4th, and Karnaver of 2nd and 3rd De- 
fendants. 

4. The Moofty Sudder Ameen decreed in Plaintiffs favor, affirming 
the validity of the will, and in Appeal tiie Civil Judge confirmed such 
decree, remarking that the evidence adduced as to a gift by the deceased 
on behalf of the 7th Defendant was very vague, and of no weight what., 
ever. The Civil Judge, while confirming the award of the Lower Court, 
deemed it unnecessary to decide upon the genuineness or otherwise, of 
the will under which Plaintiff claimed, because the 7th Defendant, who 
was the only adversary, possessed no title as heir at law, being merely a 
distant relation. 

5. A Special Appeal was admitted by thi Court of Sudder Udalut, 
inasmuch as it appeared that the bequest to Plaintiff on the face 
thereof was not in accordance with the rule of descent by Maroomaka- 
toyem, prevailing in the family, a Karnaven not having the right to will 
property to other than the heirs, 
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. G. The Court of Sudder Udalut are of opinion tkat tbe bequest to 
<»^r€e which the Suit has beeti brought is not sustainable in Law. 

7. The property is ancestral, and belongs to a family governed by the 
hiw of Maroomakatoyem, and it is not competent to a member of such 
a family to alienate any portion of their estate out of the line of descent 
to his daughter. 

8. Tlie Court of Sudder Udalut therefore reverse tlje decrees of the 
Lower Courts and dismiss the Suit witli Costs. 



1855 

No. 23 OF 1854. 

Decree dated 20th January, 1855. Page 5, M^ F. 

1. Tlie Original Suit was brought by the Plaintiff against two undi- 
vided brothers, to recover a sum of Rupees 3,000 due on a Kararnamab 
executed to him by one of tliem the 1st Defendant. 

3. The Civil Judge found that tlie Defendants were brothers undivid- 
ed, and, dismissing, as altogether without proof, the 1st Defendant's alle- 
gation that the transaction in regard to the Bond was tainted by the 
Plaintiffs fraud, he decreed for the Plaintiff, including both the Defen- 
dants as liable under the deed. 

4. From this award the 2nd Defendant alone appeals on the ground 
that the Decree against him of the Civil Judge is not founded on the law 
of the parties, who are Mahomedans. The 1st Respondent filed an an- 
swer upholding the Original Decree. 

5. The Civil Judge, the Court of Sudder Udalut observe, would seem 
to have declared the liability of the 2nd Defendant for the Bond sued 
upon, on principles prevailing in Hindoo Law, whereby one member of an 
undivided family may, under certain circumstances, be held answerable 
for a debt incurred by another member. In the present case the parties 
are Mahomedans, and, as explained by the Cauzee-ool-Coozat who attend- 
ed during the hearing of the case before the Court of Sadder Udalut, the 
2nd Defendant could not be liable for the Bond executed by his brother 

Digitized by VjOOQ IC 



1856.] COUET Q? SUDDEll UDALUT. 197 

tl>e 1st Defendant, iinle3s, by some written instrument showing partnier- 
slnp in trade^ he hod incurred such liability under his own hand. No such 
instrument having been obtained from tlie Snd Defendant, the Court of 
Stidder Udalut absolve him from the Bond^ leaving the Decree of tlie 
Civil Judge to hold good only against the 1st Defendant. 



Na. 89 OP 1854. 



Decree dated Tth February, 1855. Pa/jie ZS, M. F. 

1 . The Original Suit was instituted by the Father of the Special 
Appelant against 31 Defendants, for the recovery of certain land valued 
at Rupees 1H3-3-0 with its Meera^s registry, and part produce worth 
Rupees 48. 

2. It was set forth in the Plaint that the land in question was pur- 
chased by Plaintiff from the 1st Defendant for Rupees 400 under a 
Bill of Sale, and that portions of it were subsequently rented and mort- 
gaged to several of the Defendants, w1m>, at the instigation of the 1st 
Defendant, refused to pennit the Plaintiff's redemption of that portion 
of it mortgaged, and declined to pay the rent due upon thai which was 
held by them under lease. 

3. The 1st Defendant, admitting the execution in Plaintiff's favor of 
the Deed of Sale for the land claimed, stated that it had been executed, 
merely nominally and temporarily, in order to enable him to obtain a 
reduction of the kist due upon the land ; and that tlie Plaintiff, who 
was then his '* Agent,'* had never paid him any thing for the land, 
which had always been in his (1st Defendant's) possession^ an.d had 
been by him rented, mortgaged and otherwise transferred to o]i;h^3. He 
denied having granted Plaintiff any Deed of Sale on unstdmpt papei 
previous to the one he admitted, as alleged in the Plaint; and he de- 
noonced iJiat document and another agreement, said to have b^en signed 
by him, admitting the receipt of the purchase money as forgeries. 

6. The Sudder Ameen of Combaconum gave judgment in favor of 
the Plaintiff, being of opinion that the evidence was conclusive as to the 
receipt by the 1st Defendant of tlie full consideration for the Deed of 
Sale ; and that the reason assigned by 1st Defendant for the execution of 
the document was not, under the circumstances of the case, at all probable. 
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7. Tlic Assistant Judge heard (he case in Appeal^ and on the 
application of Appellant called for farther documents and examined 
additional witnesses. He discredited the truth of Plaintiffs claim in 
reference to his having become bona fide the purchaser of the land 
claimed by payment of the consideration mentioned in the Deed of Sale, 
and accordingly reversed the Decree of the Sudder Ameen and dismissed 
the Plaintiff's claim with costs in Original and Appeal. 

8. From this decision a Special Appeal was preferred, and was 
admitted by the Court of Sudder Udalut on the ground that it was 
manifest that the documentary evidence in the case had been misconstrued 
by the Assistant Judge, especially document B which the Court remarked 
had been treated as a Bill of Sale, whereas in fact it was a mortgage 
bond. 

9. The Plaintiff's case, the Court of Sudder Udalut observe, depends 
upon liis title Deed D. It was not incumbent upon him to prove 
payment of consideration, the Deed itself being prima facie evidence of 
the completeness of his title. The burthen of proof that the transaction 
was otherwise than the Deed expresses, rested with the 1st Defendant. 

10. This the Assistant Judge appears to have overlooked, and 
furthermore in judging of the evidence received on the Plaintiff's 
behalf he has misconstrued his exhibit E. 

11. This document the Assistant Judge has viewed as a Bill of Sale 
while in fact it is only one of conditional Sale. 

12. The Assistant Judge considers it to the prejudice of the Plain- 
tiffs claim that he did not make over to the 1st Defendant the house re- 
ferred to in the Deed, in completion of the consideration for the proper- 
ty now in issue, while the Deed allowed of the Plaintiff redeeming the 
house by payment of Rupees 55, and which payment the Plaintiff alleges 
was made when the title Deed D now sued upon was granted him. 

IS. The 1st Defendant is not found to have offered any evidence es- 
tablishing his plea of non-receipt of the consideration, and such being 
the case the Plaintiff in the opinion of the Court of Sudder Udalut is 
entitled to an award upon his Deed D. 
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No. 86 OF 1854. 



Dbckbe dated 17th February, 1855. Page 30, M. V. 

1. The Original Suit was instituted by one Pedda Ramanna Beddy 
against thiee brothers, his paternal cousins, for the recovery of a moiety 
of the family property, valued at Rupees 40,321-7-0. 

2. It was stated in the Plaint that Plaintiff's father and the father of 
the Defendants had never divided and that there had been no division 
subsequently to the demise of the survivor of them ; and that it was to 
compel the Defendants to come to an equitable division that the present 
action was brought. 

3. The 2nd and 3rd Defendants did not answer : the 1st Defendant 
pleaded that the PlaintiiSF was not entitled to a moiety of the family es- 
tate I which, he alleged, was divisible into three shares and one half 
share — the Plaintiff's title being to one of these shares only. He stated 
that as far back as 1828 and at the instance of one of the then co- 
parceners in the family estate, a partition of such estate was made under 
the supervision of certain mediators ; and that by the terms of the Deed* 

at that time executed, the estate was parcelled 
♦ Exhibit A. . . . /. , , ,i. , , • , , 

out into four and a half shares which were thus 

distributed : to the PlaintifTs father one share, to the Defendants one 
share, to their joint parcener Virareddy one share, to another joint parce- 
ner B. Krishnareddy one share, and the remaining half share to a daugh- 
ter of the last mentioned sharer, by name Rangamma. 

4. Immediately after this partition,* the answer went on to state, 
Virareddy permanently separated himself from the family, the other sepa- 
rated parceners forming a re-union among themselves. Subsequently, 
however, one of the re-united partners, B. Krishnareddy, left the family, 
reserving for his own benefit one half of his share and bestowing the 
other half on his son ; who, by his will, bequeathed the same to his half 
sister, Rangamma aforesaid. 

5. The remaining partners, the 1st Defendant further stated, conti- 
nued without partition until the year 1842 ; when Plaintiffs father, the 
eldest member of the family, being on his deathbed, it was deemed ad- 
visable to settle the rights of each individual parcener. On this occa- 
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sioii, the Ist Defendant alleged, a Pharikui was drawu up and executed 
by which, among other things, it was agreed that the state of those of 
the parceners who were yet in re-union should be divided into three 
shares and a half share, and further that the PlaintiflTs interest therein 
should be limited to one whole share. 

6. In his reply the Plaintiff traversed the answer in toto. The De- 
fendants put in a rejoinder. 

7. At this stage of the proceedings, the 1st Defendant demised and 
the Plaintiff also. The Plaintiff left no issue of his own, but was 
survived by his mother and two of his wives. Of these, the motlier and 
the elder widow prayed lo be allowed, together with the younger widow, 
to conduct the Suit as Plaintiffs heirs ; while the younger widow pleaded 
that such right was with her alone, as the guardian of a young boy adopt- 
ed by her late husband, the Plaintiff, in conjunction with herself. This 
adoption was contested by the elder widow and the Defendants. 

8. The Civil Judge decided that prima facie the two widows were the 
deceased's heirs, and directed that the Suit should be conducted by them 
jointly. 

9. Adverting to the late Plaintiffs rights under the division sued for, 
the Civil Judge found that the Plaintiff was entitled to one-third of the 
litigated property and not to a moiety as claimed by him, Tlie Kararr 
namah of 1828 (Exhibit A) the Civil Judge held to be vidid ; and be ai- 
so gave credit to the subsequent separi^ion, u&der the circumstances al- 
leged in the answer, from the re-united paroenei^^^ of B. Krishnareddy yi^ 
the gift by that individual of oi^e half of his share to his son, and the 
will of that son bequeathing such half share to his sister Ban^sunma, a 
disposition of his property recognized by the Pundits (to whom the Civil 
Judge made a reference) as good under the Hindoo Law« 

10* The share of the Plaintiff having been thus shewn to be one-third 
of the family estate, the Acting Civil Judge observed that the Plaintiff 
having demised, it became necessary to declarers j*qilcseiijtative ; Wh^her 
the mother, the elder or younger widow or the two widows jointly, or 
the youth alleged to have been adopted by the deceased as his son. 

1 1 . llie Plaintiffs mother having sufviv^d both her bob And li^ Iubee^ 
band, was e^titkd, tl^ Civil Jti^ wtmchaf to a mainteniEmce only. The 
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next heirs, primd facie were the deceased's wives : but led to credit the al- 
leged adoption, which *' had been publicly acknowledged" by the deceas- 
ed, *^ although the usual ceremony may not have been completed,*' the 
Civil Judge decreed in favor of such adopted son, adjudging him to make 
a suitable provision for such members of the family as are entitled to main- 
tenance, out of his adoptive father's estate, in the mode prescribed by the 
usages of the parties. 

12. The 2nd Defendant, now the eldest survivor of the three brothers 
against whom the suit was brought, appealed, contesting the validity of 
au adoption admitted by the Civil Judge to have been in-formal and in- 
complete, and praying the Court to divide the whole of the family estate, 
inclusive of the half share said to have been conveyed by the son of B. 
Kishnareddy to his sister Rangamma (but which legacy the Appellant 
contends never was made) between himself, his surviving brother (the 3rd 
Defendant) and the sons of his late brother, the 1st Defendant deceased > 
iu three equal shares ; after making such order for the maintenance of 
the Plaintiff's w^idows as might appear reasonable. 

16. The statui of the family liaviug been explained to the Pundits of 
the Court of Sudder Udalut they have declared, that, as the Deed A in 
itself effected no division, the parties who omitted to act upon the 
said Deed are to be viewed, with their property, as undivided. The per- 
sons and property involved in the present litigation were -thus in this 
condition at the institution of the Suit, and the object of the Suit w^as 
accordingly that the Plaintiff might have his share in the said undivided 
property allotted to him. 

17. The Plaintiff having demised before the Suit was brought to an 
Jssue, the claims to represent him of the parties who have appeared for 

that purpose have to be determined. 

18. These are, the 1st Eespondent his senior widow, and the 2nd Ee- 
9pondent, alleged to have been adopted by him in conjunction with his 
second wife. 

19. The Pundits have declared that as the Plaintiff demised before 
the Suit brought by him for his share was decided on, he is to be viewed 
as having demised while undivided ; and his widow consequently can have 
no right to the share in question. The claim of the 1st Respondent the 
Sudder Udalut accordingly declare to be untenable and they reject it. 
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{Tie alleged adoption declared not proved.) 

21. There being thus no person competent to continue the Suit in the 
behalf of the Plaintiff, deceased, the Court of Sudder Udalut resolve lo 
set aside the Decree of the Acting Civil Judge and to dismiss the Suit. 



No. 3 OF 1855. 



Decree dated SSte February, 1855* Page 41, M. V. 

1 . The Original Suit was instituted by the Special Appellant before 
the District Moonsiff of Mannargoody, to recover certain land and a 
house, to which he was entitled as the adopted son of one Pettaparoomal 
Taven, deceased ; but of which he had been dispossessed in virtue of a 
Deed of Acquittance extinguishing the adoption. This Deed the Plain- 
tiff alleged to have been extorted from him when incapable, from mino- 
rity, of iirotecting his own interest. 

2. The Plaint further stated that the Plaintiff's adoption took place 
immediately after the death of Pettaparoomal Taven, whose widows 
adopted him in accordance with the wishes of the deceased. 

3. In answer, the Defendants stated that the 1st Defendant was 
adopted by these widows, the Plaintiff having mismanaged the estate, 
and having by the Deed of Acquittance given up any right he might 
have to the property in dispute. 

4. The District Moonsiff recognizing the adoption of the Plaintiff, 
considered that the Deed of Acquittance had been extorted from him. 
He decreed therefore in Plaintiff's favor. 

5. On Appeal, the Subordinate Judge reversed this decision. He 
concurred with the District Moonsiff that the Plaintiff had been adopted, 
and there was, in his opinion, no reason to consider that the renuncia- 
tion of the adoption was compulsory. Further, as the Plaintiff was 
shown to have inherited property from his natural father, by whom the 
Deed of Acquittance had also been signed, and as no coniplaint of extor- 
tion was made during ten years, there were, in the opinion of the Sub- 
ordinate Judge^ grounds for believing that the Plaintiff had willingly and 
with a full knowletlge of its effect, signed the Deed of Acquittance and 
thereby forfeited his rights to the property in dispute. 
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6. The Court of Sadder Udalut admitted the Special Appeal on the 
ground that the Deed of Acquittance was^ in effectj a resignation by 
Plaintiff of bis position as an adopted soni an act that by Law was not 
permissible^ and that the Subordinate Judge appeared therefore to have 
erred in accepting this Deed as extinguishing the Plaintiff's adoption. 

7. The Court of Sudder Udalut consider the decision of the Subor- 
dinate Judge that the Plaintiff under the document No. I cancelled his 
own adoption to be at variance with Law, it not being competent to an 
individual to give up a position such as that of an adopted son, and 
which places him upon the footing of a begotten son. In view, however, 
of the Deed in question, they are of opinion, that it holds good against 
the Plaintiff, as respects the property to which it relates, the Plaintiff 
having, by the Deed, abandoned all right and title thereto in favor of 
the widows who adopted him. It is not, the Court observe, open to the 
Plaintiff to repudiate his own act, 

8. The Court resolve therefore to dismiss the Appeal with costs. 

No. 73 OP 1854. 



Decree dated 7th March, 1 855. Vage 47, M. V. 

1. The Original Suit ill this case was instituted by the Special Ap- 
pellant in the Sudder Ameen'g Court at Combaconum against three De- 
fendauts for the recovery of Rs. 938-2-9, the value of certain Areka- 
nuts. 

2. It was set forth in the Plaint that the father of the Ist Defendant, 
the 8nd Defendant and the husband of the 3rd were " undivided" 
brothers ; that in 1837, the 1st Defendant made over to Plaintiff's father 
a cargo of nuts consigned to him at Negapatam by th^ husband of the 3rd 
Defendant from Acheen ; that the nuts were disposed of by the Plain- 
tiff's father, and the proceeds credited to the 1st Pefendant's father on a 
settlement of accounts ; that subsequently Plaintiff and his father, 1st 
Defendant and his father and 2iid Defendant being at Acheen, the three 
latter administered to the Estate of the 3rd Defendant's husband, who 
bad died in that country, and, in their capacity of Administrators, sued 
the Plaintiff and his father for the value of the nuts already mentioned ; 
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that the Acheen Court gave judgment against Plaintiff and his father 
for Rs. 938-2-9, which sum was forthwith levied from ttem. Under these 
circumstances the Plaintiff sued to recover the sum which had been pre- 
viously paid by him to the 1st Defendant's father. 

3. The Sudder Ameen on the merits decreed for the Plaintiff, 

4. The Assistant Judge of Combaconum in Appeal, reversed the Ori- 
ginal Decision with all costs, on the ground that the Suit was not ac- 
tionable, as being of the nature of an Appeal against a decree of a 
Court of Justice of a foreign independent Kingdom, to the jurisdiction 
of which Plaintiff had voluntarily rendered himself amenable. 

5. On Respondent filing a Petition of Special Appeal, the Court of 
Sudder Udalut observed that the ground on which the Assistant Judge 
had reversed the Original Decree was untenable, and, in admitting the 
Special Appeal, they directed the Appellate Court to pass judgment de- 
novo and decide the Plaintiff's claim on the merits. 

6. The present Assistant Judge on a review of the case, decided in 
favor of the Defendant, He observed that " the conclusions arrived at 
"in reference to the 1st Defendant's father being the recipient of the sale 
^' proceeds of the nuts, by the writer of the Acheen Decree, cannot be 
^' any guide to this Court ; because confessedly the 1 st Plaintiff's accounts 
" were not personally inspected by that " authority/' and he was of opinion 
that such as was adduced in respect to alleged entries therein corrobo- 
rative of the Plaintiff's claim, was of a nature to have been '^ received 
" by the Acheen Judge with considerable caution" instead of being cre- 
dited as it was. 

7. It appearing to the Court of Sudder Udalut thai; the Assistant 
Judge had erred in questioning the sufficiency of the evidence upon 
which the Court at Acheen found the fact of the payment by Lst Plains 
tiff to 1st Defendant of the price of the nuts, he having no authority 
tjius to review the said Decree, the facts ascertained in which, if judicially 
30, he should have accepted. They admitted a Special Appeal in order to 
pronounce upon the value of the said Acheen Decree. 

8. The Court of Sudder Udalut observe that the Sudder Ameen 
fpund for the goodness of the document B presented as the Decree of 
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the Court at Aclieen, and that the late Assistant Judge, Mr. Swinton, 
in his judgmeni on appeal recognized the validity of the document. 
Under these circumstances and as the Decree was remanded for reconsi- 
deration on other and distinct grounds, it appears to the Court that the 
Assisstant Judge, Mr. E. W. Bird, in his Decree of revision, was not 
competent to call in question the said document. Neither was he autho- 
rized to canvas the merits of the judgment recorded in the document and 
to put forth opposite conclusions of his own. The said judgment must 
necessarily be upheld as emanating from a Court having jurisdiction in* 
the matter therein adjudicated on, and the finding of the said Court 
was that the money now in issue was wrongfully paid by the Plaintiff to 
the 1st Defendant's father, that the same was due to the Estate of the 
3rd Defendant to which payment was awarded accordingly, and that 
the Plaintiff should seek his remedy by action. Thereupon the Plaintiff 
brought the present Suit, and it is clear as decided by the Sudder 
Ameen that he is entitled to recover the sum in question from the 
1st Defendant. 

9. The Court of Sudder TJdalut therefore reverse the Decree of the 
Assistant Judge, Mr. E. W. Bird, and affirm that of the Sudder Ameen. 

No. 2 OF 1855. 



Decree dated 7th March, 1855. Pa^e 49, M. F. 

1. The Original Suit was instituted to recover from the Defendant 
Bupees 232-4-0, the balance of principal and interest dae on a Bond. 

. 2. The Plaint stated that Defendant's father having died greatly in 
debt to the Plaintiff, the 1st Defendant and other heirs of the deceased 
executed to ihe Plaintiff Bonds for the whole amount due ; that Defen- 
dant accordingly gave his Bond for Rupees 300 ; that the stipulations were 
that the amount should be paid off in 12 yearly instalments ; that the 
above payments should be endorsed on the back of the Bond, and that 
in event of litigation, any allegation of other piodes of settlement should 
be ipso facto discredited ; that, finally, if any instalment was not paid 
within the prescribed time, Plaintiff should be put into possession, free 
of rent, of certain fields the property of Defendant and enjoy the same 
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in liquidation of the debt ; that Plaintiff having been so put into posses* 
siou of Defendant's fields^ under the terms of the Bond, had been subse- 
quently ousted therefrom ; and that he now sued for the balance of the 
debt. 

3. The Defendant admitted the genuineness of the Bond, but plead* 
ed that he had discharged the same. Plaintiff, he stated, had agreed to 
take two-thirds of the amount, in proof of which tJie Defendant filed a 
receipt. 

4. The Subordinate Judge, on the merits decreed tor the Plaintiff. 
On Appeal, the Civil Judge reversed this award, attaching credit and va- 
lidity to the Defendant's receipt. 

5. On the application of the Plaintiff, the Court of Sudder Udalut 
admitted a Special Appeal in this case, on the ground that the Appellate 
Court had accepted the receipt filed by the Defendant in violation of an 
express condition in the plaint Bond. 

6. The Court of Sudder Udalut are of opinion that the conditions 
of the Bond sued on m^t be upheld in all respects, and that the absence 
of any endcursement on the Bond aeknowledging the payment pleaded 
is fatal to the plea that such payment was made. 



No. 12 OF 1855. 



Dboub DATSD 7ra Ma|U5h, 1855. Pa^ 51, M. F. 

1. The Original Suit was brought in the Court of the Hindoo Sudder 
Ameen by tlie Plaintiff against one Toda Pillay and his Son, the Special 
Appellant, to enforce the regfistration in Plaintiff's name of certain Me- 
rassee lands sold to him by the recorded proprietor, 1st Defendant. 

2. The Plaint statedthat the Ist Defpnd^Qt sold to Plaintiff the 
lands in question with possession thereof by Deed of Sale executed on 
the 5th June 1848 ; that the Plaiatiff was in posspssion up to the datcj 
of the institution of this Suit, but had »ot been able, owing to the eva- 
sive conduct of the Defendants, to obtain the rf gistry. 
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3. The 1st Defendant did not appear. The 2nd Defendant answer- 
ed that the transfer was void, the Estate being ancestorial> and his father^ 
1st Defendant^ by consequence incompetent to make alienations without 
his, 2nd Defendant's consent, which had not been given ; or except in a 
case of necessity and no such plea was maintainable. 

4* The Sudder Ameen decreed for the Plaintiff, on the ground that 
by Hindoo Law a son has no ownership in property ancestorial or self- 
acquired so long as the father is alive* 

5. On Appeal, the Acting Civil Judge confirmed the Original Decree 
laying stress on the admission of the 2nd Defendant— that he and his 
father were living separate in the enjoyment of separate lands. 

6. On the application of the 2nd Defendant, the Court of Sudder 
Udalut admitted a Special Appeal on the following grounds. 

" The Acting Civil Judge has considered the absence of the 2nd De- 
" fendant's consent to the Bill of Sale pleaded by Plaintiff to be imma- 
" terial, as he had allowed that he lived separately from his father, the 
*' 1st Defendant, the granter of the said Deed, enjoying land separately 
" from him. This admission of the 2ud Defendant does not, the Court 
" observe, amount to an allowing division of interests ; on the contrary, 
'' the 2nd Defendant is now maintaining his rights as an undivided 
'' m^nber, notwithstanding such residence apart from his father. The 
" legal consequence of the absence of 2nd Defendant's consent to the 
^* said Deed, has therefore to be determined/' 

7. The Court of Sudder Udalut observe that the fact that the 2nd De- 
fendant lived separately from his father, the 1st Defendant, affords no proof 
that they were divided in interest. Towards the Sale of family property the 
consent of the 2nd Defendant or the existence of some family necessity 
was in law necessary, and sudi consent not having been obtidned nor 
the latter condition proved, the Sak is void. 

8. The Decrees of the Lower Courts in recognition of the goodness 
of tbe Sale being hence ^roneous, the Court of Sadder Udalut reverse 
tbe same and dismiss the S«iit with costs. 
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No. 16 OP 1855. 



Decebe dated 27th March, 1855. Page 66, M, V. 

1. The Original Suit was instituted by the Special Appellant, before 
the District Moonsiff of Betutnaad to obtain possession of certain land 
on payment of the balance due on account of a mortgage, less a certain 
«um claimable by Petitioner on account of Micharom, and on * payment 
of the value of the buildings erected thereon by the present occupants. 

2. The Plaintiff sued to recover by virtue of the purchase by him of 
ttie property on jeum, and the Pundit Sudder Ameen gave Judgment 
in his favor. 

3. On Appeal, this Decree was reversed by the Civil Judge, who 
held that Petitioner had purchased only a right of action from a party 
not in possejtsion of the land sued for, which right the Civil Judge con- 
sidered to be not saleable. 

4. The Civil Judge further stated it as his opinion that '' a party must 
prove his right when disputed, before he is entitled to sell it.'^ 

5. Prom this decision a Special Appeal was sought for on the grounds : 
1st. That the Civil Judge in not deciding who was the rightful 

owner of the land, had failed to determine the material points at issue in 
the case. 

2nd. That the Civil Judge's ruling that a party before being entitled 
to sell his alleged h^it disputed right to any property must prove that 
right, was at variance with the usage of the country and the Rules of the 
Courts, the purchaser of the alleged title being the proper person to bring 
the action to prove that title, and not the seller of it. 

6. The Court of Sudder TJdalut admitted a Special Appeal as they 
considered the Decree of the Civil Judge an erroneous c/ne ; ncto-pos- 
session not necessarily destroying the right of title to land. 

7. The Court of Sudder Udalut are of opinion that the Civil Judge 
was in error in dismissing the Suit on the ground that the party 
from whom the Plaintiff derived his title to the land in issue was 
not in possession. Such a circumstance could in no way nullify the said 
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title, if otherwise good, and the party having the title was at liberty to 
transfer it to another with all attendant risks. 

8. The Court resolve therefore to remand the Suit to the Civil Judge 
in order that he may pass decision thereupon on its merits without refer- 
ence to the above exception taken by him to the Plaintiffs' title which 
they over-rule. 



No. 22 OF 1855. 



Deoeee dated 4th July, 1855. Page 93, M, V. 

1 . The Original Suit was instituted for the recovery of certain Puttah 
lands valued at Eupees 200 upon a Deed of Sale, together with the value 
of the produce of the said land for the year Sowmya (1819) valued at 
Eupees 100. Total Rupees 300. 

The terms of the above Deed stipulated that the sum advanced (Rs. 
200) should be repaid in 5 yearly instalments, or in default, the Puttah 
lands mentioned in the Deed were to be forfeited. 

8. The Plaintiff urged that a period covering the time allowed for 
three out of five such instalments had passed without the receipt of any 
sum whatever from the Defendants, and that consequently they as mort- 
gagees were foreclosed by the terms of the Deed. 

8. The 1st Defendant answered that he was not foreclosed having 
paid two of the instalments due and was ready when the land yielded to 
pay the rest. 

The 2nd Defendant answered that the bond was not his Deed, but let 
Defendant's only, they having altogether divided. 

4. The Moonsiff decreed for Plaintiff. He discredited the payment 
of the two instalments pleaded by 1st Defendant, as well as the plea that 
division had taken place between the 1st and 2nd Defendants. Being 
therefore of opinion, that the provisions of the bond must be carried 
out, he awarded the mortgaged land to the Plaintiff. 

5. On Appeal the Subordinate Judge remarked that the bond on 
which the present Suit was brought, was a species of mortgage bond re- 
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sembling the condifciond Deed of Sale called a Bay-Bilwuffit in Maho- 
medan Law, and doubting the legality under the Law of a stipulation of 
the nature entered in the document sued on, he took the opinion of the 
Mahomedan Law Officer, who declared the same unwarranted. 

The Subordinate Judge then reversed the Original Decree, quoting in 
support of the Moofty's opinion the decision of the Sudder Udalut, in 
Decree No. 73 of 1851, which he took to contain a ruling to the same 
effect. 

6. From this Decree a Special Appeal was admitted on the ground 
urged by the !Petitioner in his Appeals, viz., that when Hindoos were 
the parties to a Suit all opinions as to the Law of the case must be taken 
under Clause first. Section XVI, Regulation III of 1802 from the Pundits, 
and not from the Expounders of the Koran, and that secondly, the De- 
cree of the Sudder Udalut quoted by the Appeal Court in support of its 
decree, had been erroneously construed by that Court. 

7. The Court of Sudder Udalut observe that the Acting Subordinate 
Judge was manifestly in error in disallowing the deed sued on, upon an 
objection taken under Mahomedan L;iw, the parties being Hindoos. The 
Sadder Udalut at the same time are of opinion that the said deed is not 
one. to which effect can in equity be given. It provides that the Defen- 
dants shall pay off a debt incurred by them to the Plaintiff, by five annual 
instalments and that failing any instalment the land mentioned in the 
Plaint, shall vest absolutely in the Plaintiff. The terms of the deed are 
unusual and also inequitable, no provision being made for reimbursement 
to Defendants of instahnents paid by them on the land becoming the 
Plaintiff's, by failure of a further instalment; As the case stands, the 
Plaintiff has been accounted by the Acting Subordinate Judge to have re- 
ceived two instalments amounting to Rupees 80, and on the failure of a 
third, the Plaintiff demands the land producing Rs. 100, together with 
one year's produce, the deed permitting him also to retain the said £s. 80. 

8. The Court of Sudder Udalut are of opinion that a contract so ma- 
nifestly injurious to one of the contracting parties, cannot have been 
entered into by him with the knowledge of the consequences it might en- 
tail upon him, and feeling therefore unable to give effect to such a deed 
as that sued on, they resolve to affirm the decree of the Subordinate Court 
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which dismisses the Suit leaving the Plaintiff at liberty to recover from 

the Defendants, what money may be due to him on the transaction in 
question* 



No. 23 OP 1855. 



Decree dated 25th July, 185^. Page 109, M, V. 

1 . The Original Suit was instituted before the District MoonsifT of 
Bettttnaud, by the Plaintiff (Special Appellant) as mortgagee to recover 
from the Defendants as Jenmekars and mortgagers, the sum of Panams 
2,369, being the amount of his (Plaintiff's) lien on 8 lands reported un- 
remunerative, and of a centage fee paid by him to the Defendants on re- 
newal of the '^ Kanom'' or mortgage deed on the 6th July 1849. 

2. The Defendants pleaded their non-liability for the mortgage amount 
to the Plaintiff, who held the land under the mortgage bond. 

3. The District Moonsiff considered that the Defendant's plea was a 
suflBcient answer to the Plaint, and dismissed the Plaintiff's Suit with 
costs. 

4. The Plaintiff appealed from this Decree urging that it is at all times 
competent for a mortgagee or " Kanom Kar,'' to sue for the recovery 
of his *' Kanom'' money, and that this principle was recognised in the 
Decree passed by the late Provincial Court, in Appeal Suit, No. 7 of 1836, 
and in that of the Subordinate Judge in Original Suit No. 35 of I8d0. 

5. The Subordinate Judge held that the Plaintiff's claim was not sus- 
tainable in equity, and he affirmed the Original Decree. 

6. A Special Appeal was preferred to the Court of Sudder Udahit, 
and admitted from the Decrees of the Lower Courts on the grounds, that 
the precedents quoted by the Petitioner in his Special Appeal support 
him in his argument that a Suit such as the present one is sustain- 
able, one of the precedents thus quoted being a Decree of the Subordi- 
nate Judge himself. 

7. The Court of Sudder Udalut find that the mortgage deed, con- 
tains no condition to prevent the mortgagee from demanding his money 
when it may seem fit to him to do so. 
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8. They also observe that in Appeal Suit No. 7 of 1836, on the file 
of the late Provincial Ck)urt for the Western Division, and Original Suit 
No. 35 of 1850, on the file of the Subordinate Court referred to by the 
Plaintiff, wherein the subject of the Suits was identical with that of the 
present Suit, no plea was set up in opposition by the proprietors of the 
lands then in question, that it was contrary to the law or usage of the 
country that a mortgagee should enforce payment of his mortgage bond 
at will ; neither do the Lower Courts in the present instance declare that 
there is any such restrictive law in force in the country. 

9. The Court of Sudder Udalut consider the right of a mortgagee to 
enforce at any time the payment of his bond is inherent in him, while 
the bond in its terms may place no limitation upon such right, and that 
the reasons which have led the Lower Courts to disallow to the PlaintiflF 
his right are of an arbitrary nature and not tenable in law. 

10. The Court resolve consequently to Decree to Plaintiff the sum 
of his bond 2,060 Panams, and interest thereon from the date when he 
may throw up the land for restitution thereof to the 1st Defendant. 

11. The Court of Sudder Udalut disallow to the Plaintiff the sum of 
Panams 809, said to have been paid by him as a fine for renewal of the 
bond in his name, there being no stipulation in the bond that the 
money should be refunded to him. 



No, 37 OF 1855. 



Decree dated 1st August, 1855. Feige 120, AT. V. 

1. The Original Suit was instituted by the Plaintiff, to recover from 
the Defendant Rupees 131-4-0, principal and interest due on a bond. 

2. The Defendant in answer admitted the bond but pleaded that it 
was invalid, having been executed as a bribe offered to the Plaintiff, to 
procure his silence regarding some Maunium lands held by him (Plain- 
tiff). 

3. The District Moonsiff decreed in favor of tlie Plaintiff. 

4. The Principal Sudder Ameen on Appeal called upon the Plaintiff 
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to prove the payment of the money for which the bond had been execut- 
ed, and on his failure to do so, reversed the Decree of the District 
Moonsiff. 

5. The Court of Sudder Udalut admitted a Special Appeal, from 
this Decree on the ground urged, viz., the error of the Appellate Court in 
calling on the Plaintiff to substantiate a claim already shown in the bond, 
instead of addressing itself to the proofs of the plea set up by the De- 
fendant. 

6. The Court of Sudder Udalut are of opinion that as the Defen- 
dant has admitted execution of the bond, it rested with him to show why 
he should not be bound by the terms thereof. As he has failed thus to 
relieve himself from the obligation of the bond, the Court resolve to 
over-rule the Decree of the Principal Sudder Ameen and to affirm that of 
the District Moonsiff. 



No. 43 OF 1856. 



Decree dated Ist August, 1855. Page 121, if. V, 
1. The Original Suit was instituted by the Plaintiff, for the recovery 
from the Defendant of Rupees 30-5-1, due on a bond, 

3. The District Moonsiff was of opinion that the Plaintiff had prov- 
ed his claim and accordingly passed a Decree in his favor* 

4. The Acting Subordinate Judge reversed this Decree, having con- 
sidered that the Plaintiff's refusal tp swear to his claim was suspicious, 
as also the fact of no mention being made in the bond of the purpose 
for which the money had been borrowed. 

5. An Appeal from this Decree was admitted by the Court of Sudder 
Udalut on the ground that the Appellate Court was not justified in reject- 
ing the bond on the grounds stated by that Court. 

The Court of Sudder TJdalut consider the objections taken by the 
Acting Subordinate Judge to the bond, to be of an untenable nature, 
the circumstaces which have led him to disallow the instrument being 
such as in no way affect its credibility. The Court of Sudder Udalut 
resolve therefore to set aside the Decree of the Acting Subordinate 
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Judge and to affirm that of the District Moonsiff. The costs in Appeal 
and Special Appeal are to be borne by the Defendant. 



No. 86 OF 1855. 

Decree dated 8th August, 1855. Fage 125, Jf. F. 

1. The Original Suit was instituted by the Plaintiffs to establish 
their right in preference to that of the Defendants to the possession and 
management of certain landed property pertaining to the two Illoms 
called Kypanjerry and Tottakarah Mahoor yielding an annual incOme of 
Bs. 1,636-15-7, Houses, Pagodas, waste land and Teak forest, Eupees 
6,431-15-41, and bonds to the amount of Bs. 1,342-13-84. 

2. The Plaintiff after narrating the family history of the aforesaid 
two Illoms down to the year 1805 proceeds to state, that in that year in 
order to keep up the succession of the Kypanjerry house, there being 
no living male member, the Plaintiff's father caused the 1st Defendant's 
father to marry into the Tottakarah house. The issue of this marriage, 
a son, succeeded in due time to the management, and held it until his 
death in 1843. The*Plaintiffwlule admitting that the Defendants are 
by their right of performing certain ceremonies related to him, contends, 
that they are not related to the Illom referred to in the Plaint with which 
the Plaintiff is alone connected. The Plaintiff refers to one Savitry, the 
last heiress of the two Illoms, as having been supported by him, and 
to the orders of the Session Court regarding the complaints made by 
this female against the Defendants, in conformity with which the present 
action was brought to establish the Plaintiff's title to inherit the estate. 

3. The Defendants denied the Plaintiff's alleged right of inheritance. 
They declared that they held the Tottakarah Mathoor Illom as their 
ancient family property, and that they had succeeded to the other Illom 
on the extinction of the direct heirs. 

4. The Subordinate Judge observed in his Decree that so far as the 
oral evidence was concerned, the question as to which of the two parties 
to the Suit was the nearest collateral heir of the Original family was 
justly equally balanced, but that the documentary evidence produced by 
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the Defendants, to show that their father and grand father managed the 
property after the death of the direct male heir of the Original family, 
was of a very trifling description and conld not be allowed to outweigh 
the expressed will, and intention of Savitry, the last direct female heir of 
the Original family, who upheld the right of the Plaintiffs in preferience to 
that of the Defendants. The Subordinate Judge accordingly decreed in 
favor of the Plaintiffs. 

5. On Appeal this decision was confirmed by the Civil Judge. 

6. On a Special Appeal being preferred by the Defendants from 
these decisions of the Lower Courts, the Court of Sudder Udalut admit- 
ted the same on the grounds, that the Lower Court appeared to have 
overlooked the fact, that the Defendants, as step sons of the female 
Savitry, had right of inheritance to her property in default of 
nearer heirs. 

7. Tt appears agreed upon by both parties, that the Xypanjery lUom 
vested in Savitry, that in order to continue succession in the lUom, she, 
according to a custom of the caste of Namboodrees, introduced the De- 
fendant's father to beget a son in and for the lUom ; that he accordingly 
contracted a marriage, the fruit of which was a son named Xellan, and 
that the property then vested in the said Kellan, but on his death without 
issue reverted to Savitry. 

8. The Senior Pundit who was present at the hearing of the Suit, 
has viewed the introduction of Kellan with the family as that of a son 
obtained by gift, and the succession to him of Savitry as taken by her 
in the light of his adoptive mother. Kellan, the Puudit explains, com- 
ing in thus as a gift, was cut off from alliance with his natural kindred. 
The claim of the Defendant, to succeed as his half brothers, is hence 
found to be an inadmissible one. 

9* The Defendants still claim as the nearest relations of Savitry 's 
husband, but as the Civil Judge has preferred the evidence offered in sup- 
port of the Plaintiffs' pretensions as nearest of kin, this plea the Court of 
Sudder Udalut observe has been definitely disposed of. 

10. The Court having thus no ground for interfering with the Decree 
of the Civil Judge, dismiss the Appeal with Costs. 
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No. 27 OF 1855. 



Decree dated 15th August, 1855. Page 133, M. V. 

] . The Original Suit was instituted by the Plaintiffs for the recovery 
from the Defendants of Eupees 770, being principal and interest due on 
a bond executed to him in July 1836. The conditions of the bond were 
that it was to be paid in six instalments and in default of regularity of 
payment the whole amount was to be paid on demand, only two pay- 
ments having been made, the Suit was brought for the principal and in- 
terest remaining due after deducting part payments. 

3. The Moonsiff pronounced the bond genuine but distrusting the 
evidence as to any part payments having been made dismissed the Suit 
as barred by the Statute of Limitations. 

4. On Appeal the Principal Sudder Ameen remanded the Suit, call- 
ing on the Moonsiff to explain the grounds which had led him to reject 
the Plaintiff's testimony, which the Principal Sudder Ameen considered 
unimpeachable, as to part payments. 

5. The Moonsiff on reviewing his former Judgment, reversed it, out 
of deference to the higher Court's opinion regarding the credibility of 
the witnesses. He took occasion however to observe that it was now 
obvious that the Plaintiff's cause of action arose not in 1836 when the 
bond was executed, but in 1842 the date of the laat instalment be- 
ing due. 

6. The Principal Sudder Ameen, on Appeal from this revised Judg- 
ment of the Moonsiff, reversed the same, being of opinion that the cause 
of action arose on the first default of the Defendants to pay any one of 
the instalments provided for in the bond, and that consequently as the 
first default occurred more than 12 years previous to the institution of 
the Suit the case was barred by the Statute of Limitations. 

7. The Court of Sudder Udalut admitted a Special Appeal from this 
decision, being of opinion that the Principal Sudder Ameen was in error 
in ruling that the enforcement of the penalty attached to the bond, 
namely, that on failure of any one instalment the bond might be levied 
in full, was imperative on the Plaintiff, 
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8. The Court of Sudder Udalut consider the Principal Sadder Ameen 
to have been in error in dating the period for which the Statute of Limi- 
tations should run from the date of failure of payment of the first instal- 
ment of the bond sued on. The Court observe that the Suit might be for 
any instalment due from a period within the limits of the Statute. The 
plaint was filed on the 25th August 1851^ and the Statute does not shut 
out the PlaintiflP's claim to recover the sums of the three last instalments 
on the bond falling due on the 30th July 1840, 1841 and 1842. 

9. The Court resolve consequently to remand the Suit to the Princi- 
pal Sudder Ameen that he may decide on the merits of the bond as re- 
spects the above said instalments. 



No. 44 OF 1855- 



Deckeb dated 15th August, 1855. Page 137, M. V. 

1. The Original Suit was instituted by the Plaintiff against the De- 
fendants to enforce the release of certain land mortgaged to the Defen- 
dants on payment of the mortgage amount and a further sum the esti* 
mated value of the improvements made by the mortgagees while in pos- 
session. 

2. The Defendants admitted that they held as mortgagees under the 
Plaintiff, but pleaded that the improvements made by them were under- 
valued in the Plaint, and that, by the usage of the country the land 
mortgaged was not liable to be redeemed after a short incumbency by the 
mortgagees of four years only. 

8. The District Moonsiff, decreed in favor of the Plaintiff who he 
considered to be clearly competent to redeem the land at his pleasure. 
The value of improvements the Moonsiff estimated by his Ameen. 

4. On Appeal this Decree was affirmed by the Subordinate Judge. 

5. The Court of Sudder Udalut admitted a Special Appeal from the 
decisions of the Lower Courts in order to determine the question of usage 
pleaded by the Defendants. 

6. The Court of Sudder Udalut are of opinion that the question of 
usage involved in this Suit has been improperly dealt with by the Lower 
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Courts. It ifi not denied that it is the prevailing usage in the country 
of the parties to the Suit that mortgages should run for » period of 1^ 
years before the expiration of which the mortgagee cannot be displaced. 
It is objected that proof is wanting that the mortgagee paid a fee for the 
renewal of the mortgage. It appears to the Court that the deed having 
been renewed every necessary condition for renewal must be held to have 
been fulfilled. 

7. The Suit having been brought before the term established by usage 
for the continuance of the mortgage had expired^ the Court resolve in 
reversal of the Decrees of the Lower Courts to dismiss it with costs. 



No. 63 OF 1855. 



Decree dated 15th Auoust, 1855. Pa^e 140, M. V. 

1 . The Appeal Suit was instituted before the Subordinate Judge of 
Mangalore, to obtain the reversal of an order No. 26 of 1854, of the 
Collector of Canara. 

2. The circumstances out of which the Suit arose are as follows : 
On the death of one Pocrally (Special Appellant^s late husband) the de- 
ceased^s nephew claimed to succeed him to the prejudice of the widow 
(Special Appellant,) and prayed the Court under Act XIX of 1841 to 
put him in possession, but the Civil Judge refused to oust the deceased's 
widow, and referred the complainant to a regular Suit. 

3. The village accountant in the face of this order, proceeded to col- 
lect the public Revenue from the nephew of the deceased Proprietor. 
The widow appealed to the Head Assistant Collector who ordered the 
Shanbogue to receive the kists as they fell due from Special Appellant, 
and this order was reversed by the Collector. 

.T ,«.,«.- ^* The Subordinate Judge affirmed the 
decision of the Collector. 

5. Prom this award a Special Appeal was admitted by the Court of 
Sudder Udalut on the ground of the irregularity of the proceedings of 
the Subordinate Judge in having treated an order passed by the Col- 
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lector in the Eevenue Department, in reversal of one passed by his Head 
Assistant, as an Original Decree. 

6. The Court of Sudder Udalnt find the proceedings in this Suit to 
have been wholly irregular. An Appeal Suit can only be instituted for 
redress against a Judicial Decree given in an Original Suit. In the pre- 
sent instance there has been no Original Suit, but the Appeal Suit has 
been lodged for reversal of an order passed by the Collector in his Eeve- 
nue capacity and this in supersession of one given by his Head As- 
sistant. 

7. The Court of Sudder Udalut therefore resolve to set aside the De- 
cree of the Subordinate Judge. 



No. 52 of 1855. 



Dbcrbb dated 22nd August, 1855. Page 146, If. V. 

1. The Special Appellant, in bringing this action, sought to recover 
from the 1st and 2ttd Defendants, jewels to the value of Rupees 707-S-O, 
some Palmyra timber valued at Rupees 40, certain lands and tenements 
worth Rupees 489-11-4, and compensation for loss of produce to the 
amount of Rupees 258-8. The property claimed wa$ alleged by the 
Plaintiff to form part of the Estate of his late brother, who was the 2nd 
Defendant's father, and to have been illegally taken possession of by that 
Defendant and her husl^nd, the 1st Defendant, Plaintiff being heir ai 
law to all his deceased brother's property. 

2. The 1st Defendant answered that the jewels claimed were never 
in his wife's possession ; that the timber was his own, and that the house 
and lands sued for were given to his wife by her deceased father, a deed 
having been executed by the latter, respecting them, in the year 1844. 

3. The Hindoo Sudder Ameen dismissed the Plaintiff's claim, being 
of opinion that the house and lands were the self-acquired property of 
the deceased Mootanavien, and therefore alienable at his pleasure, and 
that it had not been proved either that the jewels specified had ever been 
lent, as alleged, to the 2nd Defendant, or that the timber claimed be- 
longed to the deceased. 
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4. The Civil Judge concurred in the view taken by the Sudder 
Ameen^ and rejected the Appeal with all costs. 

5. The application for the admission of a Special Appeal from the 
Civil Judge's Decree was based on the following arguments : I, that the 
Lower Courts had erred in considering that the property, alleged by the 
Defendant to have been granted to his wife in 1844 by the deceased 
Mootanavien^ was the self-acquired property of the latter ; and II, that 
the family being undivided the deceased had not power under the Hindoo 
La3[^to alienate any part of the patrimonial Estate without the consent 
of the other members and co-parceners. 

6. This application was at first rejected, but subsequently admitted, 
because it did not appear to the Court that the Civil Judge had any 
facts upon which to ground his conclusion that the property in question 
was self-acquired by the deceased Mootanavien. 

7. The 1st Special Bespondent argues that the property is clearly 
shown to have been self-acquired by the fact of Mootanavien having 
lived separate from the other members of the family and had the manage- 
ment of the disputed property, while his father managed the ancestral 
Estate. He also urges that no proof was adduced by the PlaintifT of the 
property sued for forming part of the family Estate. 

8. On consideration of the record, the Court of Sudder Udalut do 
not find grounds for disturbing the Decrees of the Lower Courts. It 
does not appear that Mootanavien, when he made the gift to his daughter 
objected to by Plaintiff, was in management of any part of the family 
property — at that period Mootanavien was not the head of the family. 
His father was alive, and in fact survived him — Mootanavien lived apart, 
holding ofiBce under the Government, and the acquisition of the property 
in issue was made in his own name. The Lower Courts appear therefore 
to the Court of Sudder Udalut to have been justified in their conclusion 
that this property was acquired by Mootanavien irrespectively of the 
family funds, and that it was hence competent to him to bestow it in 
gift upon his daughter. The Court therefore dismiss the Appeal with 
costs. 
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No. 95 OF 1855. 



Decrek DA.TED 29th August, 1855. Page 153, M. T. 

1. This was an action for the recovery of Bupees 726-13-7, illegally 
collected under the head of Meerassy Nuzzers, from the PlaintiflFs by the 
Defendants, and for an injunction exempting them (Plaintiffs) from any 
farther collections on the same account. 

2. The Principal Sudder Ameen dismissed the Suit. 

3. On Appeal the Civil Judge, finding that an order of Government 
abolishing the payment of these Nuzzers had been issued, reversed the 
Decree of the Lower Court and made an award as sued for. 

4. From this decision a Special Appeal was admitted by the Court of 
Sudder Udalut in order to determine the value to be given to the order 
of Government referred to. 

5. The Court of Sudder Udalut are of opinion that the Civil Judge 
has decided this Suit in an improper manner. What he has viewed as 
an order of Government abolishing the Nuzzers in question appears to 
have been merely a letter addressed by them to one of their Officers in 
the year 1802, but which from that time to the present would seem never 
to have been acted upon. Moreover as the said Nuzzers formed part of 
the acknowledged revenues of the Estate at the time that it passed out of 
the hands of the Government, it is not apparent whdt right the Govern- 
ment could have to abolish them. 

f). The Court of Sudder Udalut under these circumstances consider 
the Plaintiff's .Suit to be an unsustainable one, and they dismiss it with 
eosts. 



No. 62 OP 1855. 



Decree dated 5th September, 1855. Tage 155, M. V. 
1. This was a Suit brought by Plaintiff for the recovery of certain 
lands of an annual value which he claimed in right of his wife (2nd 
Plaintiff). 
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2. The Moonsiff dismissed the Salt holding the claim barred by the 
Statute of Limitation^ as he was. of opinion that the cause of action rose 
in 1814. 

3. This Decree was confirmed by the Principal Sudder Ameen, who 
however considered that the cause of action did not arise until 1831. 

4. From these decisions the Court of Sudder Udalut admitted a Spe- 
cial Appeal^ the Lower Courts appearing to be in error as to the time 
when the cause of action arose. 

5. The Plaintiff's claim as derived through his wife^ depends upon 
the title of the latter to certain property conferred upon her sister. Coo- 
poomal, by their mother at her marriage, to which in default of nearer 
beirs, the Plaintiff's wife is declared to be inheritrix. 

6. The Pundits of the Court of Sudder Udalut being present at th® 
hearing of this Appeal, have declared that a sister has no right of inheri- 
tance to property conferred upon a female at her marriage. The claim 
of the 2nd Plaintiff is hence unsustainable, and on this ground the Court 
of Sudder Udalut will not interfere with the Decree of the Lower Courts, 
whereby the Suit has been dismissed. 



No. 64 OF 1855. 



Decrbe dated 5th September, 1856. Page 156; M. V. 

1. This was a Suit instituted by the Plaintiff, to recover from the De- 
fendants, a sum of a Rupees 82-11-7, on account of dowry, as also 
maintenance during her separation from the 3d Defendant. 

2. The Moonsiff, disallowing the plea urged by the Defendants, viz., 
the invalidity of the alleged marriage between the Plaintiff and the Srd 
Defendant, and considering her entitled to the dowry and maintenance 
sued for, decreed acc<Mrdingly. 

8. This award was confirmed on Appeal by the Principal Sudder 
Ameen, who modified it to the extent of adjudging the 3d Defendant to 
bear all costs of the Suit. 
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4. From these decisions a Special Appeal was admitted by the Court 
of Sudder Udalut, in order that the point might be determined as to 
whether the marriage of the Plaintiff to the 3d Defendant within 4 
months and 10 days from the death of her first husband was valid under 
the Maliomedan Law. 

5. The Cazee-ool-Coozat being present at the hearing of this Appeal, 
has declared that the marriage of the Plaintiff with the 3d Defendant was 
null and void, and that the Plaintiff has no claim for provision of any 
sort from the 3d Defendant. 

6. The Court of Sudder Udalut resolve therefore, in reversal of the 
Decrees of the Lower Courts to dismiss this Suit with costs. 



No. 66 OP 1855. 



Decree dated 5th Se^ember, 1855. Page 157, M. V. 

1. , This was a Suit instituted by the Plaintiff on behalf of her son a 
minor, for a share of family property valued at Rupees 291. 

2. The Additional Sadder Ameen decreed in Plaintiff^s favor. 

3. Before the Appeal which was preferred from the above Decree 
came on for hearing, the minor son of the Plaintiff died, and the De- 
fendant urged in support of his Appeal, that the child being dead, Plain- 
tiff was only entitled to maintenance. 

4. The Civil Judge upheld the Decree of the Additional Sudder 
Ameen, being further of opinion that the passing of the Original Decree 
constituted the minor son of* the Plaintiff a divided member, and that on 
his demise, his mother the Plaintiff was as his heir entitled to the share 
of the property originally sought to be recovered. 

5. Prom this Decree, Special Appeal was admitted by the Court of 
Sudder Udalut, in order that the decision of the Civil Judge that the 
passing of the Original Decree made the individual in question a divided 
member might be brought under review for the purpose of determining 
whether the same was sound in Law. 

G. The Pundits of the Court of Sudder Udalut being present at the 
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hearing of this Appeal have declared that as the Decree of the Sadder 
Aroeen had not befen carried into effect at the time of the demise of the 
Plaintiff's son, he is to be considered in accordance with the Hindoo Law, 
to have died as an undivided member. 

7. The Court of Sudder Udalut resolve therefore in reversal of the 
Decree of the Civil Judge to dismiss this Suit with costs. 



No. 75 OF 1855. 



Decree dated 5th September, 1855. Tage 160, M, V. 

1. The Original Suit was brought for a share of family property. 

2. The Moonsiflf held that Plaintiff being a childless widow had no 
legal claim upon the family estate, and dismissed her claim, decreeing 
that she should live in the family house and share in the profits of the 
trade, (that of barbers) carried on by the family. 

3. The Subordinate Judge reversed the Decree of the Moonsiff, 
awarding to the Plaintiff the share of family property claimed, and which 
had been secured to her by the deed executed in her favor by the De- 
fendant. 

4. Prom this decision the Court of Sudder Udalut admitted a 
Special Appeal, in order to determine whether the Acting Subordinate 
Judge has been justified in Law in awarding to the Plaintiff part of the 

, family property in lieu of maintenance, while the Defendant objects to 
the assignment to her of such property. 

6. The Pundits of the Court of Sudder Udalut being present at the 
hearing of this Appeal, have declared the 1st Defendant to be bound under 
the deed given by him to assign to Plaintiff the land therein mentioned 
as a provision for her maintenance. The Court therefore have no ground 
for interfering with the Decree of the Acting Subordinate Judge, and 
dismiss the Appeal with costs. 
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No. 81 OF 1855. 



Decree dated 17th October, 1855. Page 182, M* V, 

1. The claim raised was for arrears of rent. 

2. The Additional Sub-Collector passed an order for realization of the 
said arrears and his decision was confirmed by the Collector. 

3. The matter was then brought in Appeal before the Civil Court 
where the order of the Collector was affirmed. 

4. A Special Appeal was admitted by the Sudder Udalut from the 
Decree of the Civil Court, because they saw reason to question the legality 
of the proceedings, which had been instituted before the Tahsildar, in- 
stead of before the Collector, as required by Regulation V of 1822. 

5. The Court of Sudder Udalut consider the proceedings held in this 
case irregular throughout. The decision of the Collector was not an 
Original Decree from which an Appeal lay to the Civil Court under Re- 
gulation V. 1822. It was not founded upon proceedings taken before 
the Collector himself as the said Regulation would require, and was 
furthermore not an Original decision, but one given on Appeal from an 
order passed by the Additional Sub Collector ; and this come to not on 
an enquiry he had held, but on one instituted by the Tahsildar. 

6. The Court resolve consequently to dismiss the Suit, and charge 
the Appellant, who preferred it^ with all costs. Considering, however, 
that he instituted his Appeal through ignorance, the Court resolve to 
remit to him the value of the primary stamps used for the Appeal and 
Special Appeal Petitions. 



No. 83 OF 1855. 



Deobeb dated 17th October, 1855. Page 183, M, V. 
1. The Original Suit was brought by Plaintiff for the recovery of 
Rupees 125-1-9, principal and interest due on a bond, executed in his 
fiivor by the son (since deceased) of the 1st Defendant. 
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2. The 1st Defendant denied the authenticity of the bond, and fur- 
ther pleaded his non-liabilitj as he bad not inherited any property from 
his deceased son. 

3. The Moofty Sudder Ameen dismissed tbe Plaintiff's claim. This 
Decree was on Appeal reversed by the Civil Judge on the ground that 
the money for which the bond Iiad been given was borrowed for the use 
of the family. 

4. From the Decree of the Civil Judge a Special Appeal was admit- 
ted by the Court of Sudder Udalut, in order to determine whether the 
Civil Judge was correct in viewing the debt as a family one, the Ist De- 
fendant's signature to the bond not having been affixed. 

5. The Court of Sudder Udalut are of opinion that the Decree of the 
Moofty Sudder Ameen was passed upon sound grounds, and that the 
Civil Judge has erred in law in making the Defendants liable for the 
bond sued on. 

6. The 1st Defendant was the head of the house, and a bond by the 
deceased, his son, could not be binding on the 1st Defendant Gt on the 
family property. 

7. The Court therefore affirm the decree of the Moofty Sudder Ameen 
which dismisses the Suit, the costs in Appeal and Special Appeal are to 
be paid by Plaintiff. 

,No. 89 or 1855. 



DiiCRKE DATED 17th Octobbb, 1855. Poffe 184, M. V. 

1. The Original Suit was instituted by the Plaintiff for the recovery, 
under a Bill of Sale, of certain houses and a plot of ground valued at 
1,500 Eupees. 

2. The Subordinate Judge dismissed the Plaintiff's Suit. 

8. On Appeal, the Civil Judge reversed the Decree of the Subordinate 
Judge and gave Judgment for the Plaintiff. 

4. Prom this Decree a Spedal Appeal was admitted by the Court erf 
Sudder Udalut, as the interests of a minor, the 2d Defen^nt, whose 
property was disposed of had not been sufficiently taken into cqnsi^e^- 
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•tion, mi as there had been no delivery to Plaintiff of the Deed of Sale 
' on which he had brought the Suit, 

5. The Court of Sudder Udalut are of opinion that the 1st Defen- 
dant is not competent to call in question his act of sale of the property in 
issue, because of the minority of the 2d Defendant. The plea, if it be 
taken, must be so by some other party than the author of the act himself. 

6. As respects the completeness of the purchase the Court observe, 
that the transaction was not brought to a conclusion, since no delivery 
of the Deed was made. They consequently declare the said transaction 
void, but as it has been established before the Civil Judge that the pur- 
chase money, Bupees 1,500, was received by the 1st Defendant, they 
decree that he repay the same to the Plaintiff with interest from the 2d 
September 1853, being the date of receipt up to date of the execution 
of this Decree. 



No. 91 OP 1855. 



DfiCRfiE DATED 17th October, 1855. Page 186, M, V, 

1. The Original Suit was instituted by the Plaintiff, for the recovery 
from the Defendant of Rupees 99-8-0, principal and interest due on a 
bond executed by him. 

£. The Defendant denied the Plaintiff's claim. 

3, The District Moonsiff dismissed the Haintiff's claim, considering 
<lie bond sued a forgery. 

4j. On Appeal, the Acting Subordinate Judge reversed the Decree of 
the District Moonsiff, on the grounds that the signature affixed to the 
bond and that by the Defendant to his deposition before the Court cor- 
responded so closely, as to induee him to conclude that the bond was 
his (Defendant's) deed. 

5. The Court of Sudder Udalut admitted a Special Appeal from this 
Decree, the Acting Subordinate Judge having based his Decree on a 
eomparkonof 6ign«tu]%s wWch afforded no evidence that the bond; which 
k^^otiiorwise viewed with distrust, bad been executed by Defendant. 

6. The Court of Sudder Udlil«t an** of opinion that the grounds taken 
bj the Acting Subordinate Judge do not justify his deciding on the 
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goodness of the bond sued on. The Moonsiff considered the bond to be 
a forged one and the Acting Subordinate Judge viewed the direct 
evidence adduced with distrust ; but on the statement of certain indivi- 
duals casually present in Court, as to the apparent correspondence of the 
signature to the bond with that attached by the Defendant to a deposi- 
tion given by him, the Acting Subordinate Judge concluded that he was 
bound to accept the bond as a genuine one. The Court of Sudder Udalut 
observe that such comparison of signatures in itself affords no evidence 
in establishment of a bond. The result thereof is a mere matter 
of opinion and no ascertainment of a fnct on which a Decree can be 
given. 

7. The execution of the bond by Defendant not having been esta- 
blished, the Court resolve to set aside the Decree of the Acting Subordi- 
nate Judge and to uphold that of the District MoonsiflP, which dismisses 
tlie Suit with costs. 



No. 132 OF 1855. 



Decree dated 12th November, 1855. Page 193, if. T. 

1. This is an application for the admission of a Special Appeal from 
the decree of the Subordinate Judge in Appeal Suit No. 303 of 1854. 

2. The object of the action was to establish the liability of a certain 
garden to be sold in execution of a decree of Court, and to obtain the 
annulment of another decree on the ground that the Suit was 
collusive. 

3. The District Moonsiff decided for the Plaintiff and his judgment 
was confirmed by the Subordinate Judge. 

4. Petitioner now urges that the Appellate Court was not justified 
in dismissing his appeal, solely on the ground that he had not defended 
the Original Suit. 

5. The Court of Sudder Udalut seeing grounds for remanding the 
Suit, directed that a notice to show cause against such remand should Jbe 
served on the Respondent. This has been duly performed, without how- 
ever eliciting any answer. 
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6. The Court of Sadder Udalut are of opinion that notwithstanding 
the default of the 1st Defendant the Subordinate Judge should have pro- 
Bounced judgment on the merits of the case, in view of the record as it 
stood. The Court therefore resolve to remand the Suit for such judg- 
ment. 



No. 106 OF 1855, 



Decree dated 14th November, 1855. Page 19S, Jf. T. 

1. The Original Suit was instituted, by the Plaintiff as widow of 
an undivided brother of the Defendants, for a share in the family 
property. 

2. The Principal Sudder Ameen wai of opinion that the Plaintiff was 
entitled to the share she claimed and passed a decree in her favor. 

3. On Appeal the Civil Judge upheld the decree of the Principal 
Sudder Ameen. 

4. From the decisions of the Lower Courts, the Court of Sudder 
Udalut admitted a Special Appeal as they were apparently opposed to 
Hindoo Law. 

5. The Court of Sudder Udalut find it necessary to reverse the de- 
crees of the Lower Courts. The Plaintiff as a widow is not by law enti- 
tled to a share in the property which remained undivided at the demise 
of her husband, but only to maintenance. 



No. 112 OF 1855. 

DsoRiE DATBD 5th DECEMBER, 1855. Page 233, M. V. 

1. This WIM9 a Suit for ejectment, and recovery from the 1st De- 
fendant, the occupant of the land, of certain sums paid by Plaintiff 
for the Cbvemment Assessment, Plaintiff resting his claim on a deed 
of sale. 

2. The 1st Defendant pleaded that he was in possession in vir- 
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tue of a deed of Sale^ and did not simply hold a mortgage on the proper- 
ty, as alleged in the plaint. 

3. The District Moonsiff gave Judgment for the Plaintiff. 

4. In Appeal this decision was reversed and the Suit dismissed. 

5. The Court of Sudder Udalut admitted a Special Appeal because 
the Subordinate Judge in dismissing the Plaintiff^s plea of purchase had 
not done so on any conclusive ground. 

6. The Court of Sudder Udalut observe that pursuant to Act No* 1 
of 1813, the deed of Sale pleaded by the 1st Defendant is void from its 
being unregistered and opposed by that adduced by the Plaintiff which 
has been duly registered. On this ground, the Court set aside the decree 
of the Subordinate Judge, and affirm that of the District Moonsiff. The 
costs in Appeal and Special Appeal are to be paid by the 1st and 4th 
Defendants. 

No. 113 OF 1855. 



Dbcr^ dated 6th DecBHBHR, 1855. Page 284, Jf. V. 

1. The Original Suit was instituted by Plaintiff for the recovery, froM 
the Defendants, tvL in number and an undivided family, of £upees 64, 
being principal and interest due upon a mortgage bond executed by the 
1st Defendant. 

2. The 1st Defendant pleaded that the amount sued for had beefii 
repaid. 

8. The 4th and 5th Defendants declared the bond a forgery, and that 
even supposing the bond genuine, the 1st Defendant had no right to 
mortgage the land. 

4. The District Moonsiff being of opinion. that the Plaftetiff frtid prov- 
fd his claim, gaiw a decree in his favor. 

5. On Appeal, the Principal Sudder Ameen modified the t)ecreexrf 
the District Moonsiff relieving the 2d, 8d, 4th, 5th and fifh Defendants 
of theur liability for the amount claimed and declared the 1st Defendaitt 
(but not his share of the family property) liable for the amount sued for. 
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6. From this Decree a Special Appeal was admitted in order to de- 
cide upon the liability of the 1st Defendant's share of the property for 
the debt. 

7. The share of an individual in joint family property being liable 
for demands against him, the Court of Sudder XJdalut amend the Decree 
of the Principal Sudder Ameen by adjudging that the share of the 1st 
Defendant be held available for the satisfaction of the Judgment passed 
against him. 



No. 114 OF 1855. 



Decree dated 5th Decembee, 1855. Tage 236, M. V. 

1. The Suit was instituted by Plaintiff for the recovery from the De- 
fendants, 6 in number and an undivided family, of Rupees 196-3-9, be- 
ing principal and interest due upon a mortgage bond executed by the 
Ist Defendant. 

2. The 2nd, 4th and 6th Defendants declared the bond a forgery 
made to defraud them and the 3rd and 6th Defendants of their share in 
the common family property. 

8. The District Moonsiff being of opinion that the Plaintiff had 
proved his daim, gave decree in his favor. 

4. On Appeal, the Principal Sudder Ameen modified the Decree of 
the District Moonsiff relieving the 2nd, 3rd, 4th, 5th and 6th Defen- 
dants, of their liability for the amount claimed, and declared the 1st De- 
fendant, but not his share of the family property, liable for the amount 
sued for. 

5. Frwi4Ui9 decfee, a Special Appeal was admitted in order to de- 
cide upon the liability of the 1st Defendant's share of the property for 
the debt. 

6. Thp share of an individual in joint family property being liable 
i<x demands ^gainat him^ the Court of Sudder Udalut amend the Decree 
of the Principal 8»4der Aojeen, by adjudging that the share of the 1st 
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Defendant be held available for satisfaction of £lie judgment passed 
against him. 



No. 147 OF 1865. 



Decree dated 10th December^ 1855. Page 237, M, V. 

1 . The Plaintiff sued on an instalment bond. The Principal Sudder 
Ameen gave judgment for the Plaintiff. This decision was reverse^ in 
Appeal by the Civil Judge, on the ground that the claim was barred by 
the Satute of Limitations. 

2. The Plaintiff now urges that as the last instalment did not fall 
due till two years after the institution of his Suit, his claim was not af- 
fected by the Limitation Rules ; and that even did they bear upon the 
case, they would only render irrecoverable those instalments which had 
been due longer than the period therein laid down. 

3. The Court of Sudder Udalut are of opinion that the Plaintiff is 
entitled to recover such of the instalments not due for a period exceed- 
ing 12 years when his Suit was instituted. They therefore see ground to 
remand the Suit to the Civil Judge for Decision on the merits as to these 
two instalments. 



No. 148 OP 1855. 



Decree dated 10th December, 1855. Page 238, M, V. 

1 . The Plaintiff sued Petitioner and another for recovery of Bupees 
59-13-10, being partly Meerassy and partly land rent, also of certain 
Malgoozary wet and dry lands, of a garden well, and of Eupees 23-3-3, 
the income of a Cumum, Meerassy due to her in arrears from Eusly 
1259. 

2. The District Moonsiff being of opinion that the Plaintiff was 
entitled to maintenance from the 1st Defendant, in proportion to the 
amount of the property, and observing that the annual profit derivable 
from the land might perhaps in some years be insufficient to cover the 
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amount of maintenance, and the land thereby become liable to sale, 
awarded that Jrd of the land be made over to Plaintiff for her mainte- 
nance, that the Gurnum Meerassy be enjoyed by the 1 st Defendant, that 
puttahs be issaed in the names of the parties, and that, in case of the de- 
mise of either party, the survivor should succeed. 

t<. This Decree was, in Appeal, confirmed by the Acting Subordinate 
Judge. 

4. The Petitioner in support of his present application urges that, 
under Hindoo Law, the mother-in-law has no right to a share of the 
property of an undivided family, but can only daim maintenance, and 
that it was therefore illegal to award to her ^rd of such property. 

5. The Decrees of the Lower Courts awarding to the Plaintiff a 
share in the family property, not being in accordance with Hindoo Law, 
the Plaintiff having no other right than that of maintenance, the Court 
of Sudder Udalut were of opinion, that the Suit should be remanded 
with a view to the District Moonsiff awarding her such maintenance as 
might appear fitting and a notice was accordingly issued to the Special 
Bespondent. 

6. The notice having been duly served upon the said Special Re- 
spondent, the Court of Sudder Udalut resolve to remand the Suit to the 
District Moonsiff for re-investigation in reference to the foregoing re- 
marks. _. 

1856. 



No. 116 OF 1855. 



Decree dated 16th January, 1856. Pa^e 1, IT. K 

7. The Court of Sudder Udalut observe, that the Acting Civil Judge 
has been in error in deeming the land in issue unsaleable to the Plaintiff 
because of the seller, the 2nd Defendant, having a debt to discharge to 
another party, namely, the 1st Defendant. The land not liaving been 
pledged for the said debt, it was open to the 2nd Defendant to dispose 
thereof. 
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No. 139 OF 1855. 



Decree dated 16th January, 1856. Page 5, M. V, 

1. The Original Suit in which the present Special Appellant was 
2nd Defendant, was brought for a half share of ancestral property, the 
2nd Plaintiff claiming as son of one Palamatta Gounden bj his first wife^ 
while the Defendants were hLs sons by his second wife. 

2. The Defendants pleaded a division of family property in bar of 
the Plaintiff's claim, contending that Plaintiff's share according to the 
division amounted to one-sixth of the property only. 

3. The District Moonsiff awarded to Plaintiffs a moiety of the land- 
ed property, on the grounds that it had been shown in evidence to be 
customary in the caste of the Plaintiffs to make a division of property 
according to the number of wives, and not according to the number of 
sons, and that to this arrangement both parties had agreed ; but dis- 
allowed their claim to certain articles of moveable property, 

4. On Appeal this Decree was confirmed by the Acting Subordinate 
Judge. 

6. The Court of Sudder Udalut consider that the Lower Courts have 
erred in apportioning the shares according to the number of the mothers 
of the parties. It being a rule of Hindu Law that sons shall share alike 
according to the number thereof, and this rule being applicable to all 
castes without distinction. The Court of Sudder Udalut consequently 
assign to the 2d Plaintiff one-sixth of the property in issue, and as it 
does not appear that the Defendants have disputed the Plaintiff's title 
to this extent, they are relieved from all costs which are to be borne 
by the Plaintiffs. 

No. 86 OP 1855. 



Decree dated 19th January, 1856. Tage 8, M. V. 
1. The Original Suit was instituted for the recovery from the De- 
fendant as heir to his father the late Zemindar of Cavatenugger, of Es. 
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58,854-8^9, the balance of principal and interest due on a bond trans- 
ferred to the Plaintiif, by the heir of the original grantee thereof. 

2. The Suit was pronounced Exparte, against the Defendant. 

3. The Civil Judge decreed as sued for, being of opinion that the 
Plaintiff had fully substantiated his claim. 

4. From this Decree, an Appeal was preferred to the Court of Sudder 
Udalut on the grounds, that the Defendant had been improperly pro- 
nounced Exparte by the Civil Court ; that the Suit was barred by the 
Statute of Limitations, no payments having been made for 27 years, and 
further, that one Suttyabomaboye, who had taken out letters of adminis- 
tration to the Estate of the original party who transferred the bond to 
Plaintiff, had brought a Suit on the bond now in issue, and that the two 
Suits should have been decided together. 

5. The Court of Sudder Udalut see no cause to disturb the Judgment 
of the Lower Court in this Suit. The neglect of the Defendant's father 
to defend the Suit in the first instance, or to appeal against the order of 
the Lower Court refusing to allow him on his application, to put in his 
answer, cannot be remedied in appeal, and the request of the Defendant 
for a further investigation of the merits by the Lower Court is therefore 
inadmissible. 

No. 127 OF 1855. 



Decree dated 30th January, 1856. Page 13, M. F. 

1. The Original Suit was instituted for the recovery of Rupees 20, 
principal and interest due on a transfer bond. 

2. The Defendant admitted the bond, but pleaded a partial liquida- 
tion thereof. 

3. The Sudder Ameen passed a Decree in favor of Plaintiff with costs. 

4. The Civil Judge on Appeal reversed the Decree of the Lower 
Court, with costs to be paid by the Plaintiff. 

5. Prom this Decree a Special Appeal was admitted by the Court of 
Sudder Udalut as it appeared that the Civil Judge had admitted as 
evidence of the part payment made by Defendant, an account prepared 
by him. 
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r>. The Pundits of the Sudder Coart having been consulted, have 
declared that a written evidence of debt cannot be set aside^ but on can- 
celment of the document or production of a written discbarge. The 
Defendant having no such proof of release from the bond to produce, 
tlie Court of Sudder Udalut consider the bond to be valid against him. 
They therefore reverse the decision of the Civil Judge, and uphold that 
of the Sudder Ameen. 



No. 141 OF 1855. 



DifiCRBE DATED 30th January, 1856. Page 14, M. V. 

1 . This is a Suit for ejectment, Plaintiff seeking to recover from the 
Defendants possession of a room and verandah, in a house purchased by 
him of the 7th witness Oonamalay, and let to the Defendants who failed 
to pay their rent. Plaintiff also sues for the arrears of rent due to him. 

2. The Defendants deny the Plaintiff's claim, the 1st Defendant de- 
claring that he rented the premises of the 3rd Defendant from whom the 
7 th witness, the widow of 3rd Defendant's brother, received maintenance. 

3. The 2nd Defendant urged that the premises were mortgaged to 
him by the 3rd Defendant with power of redemption within a certain time. 

4. The 3rd Defendant declared that the property belonged to his 
family, he and his brothers having been undivided, and that^ the 7th 
witness had no right to alienate the property. 

5. The Moonsiff considered the 7tli witness had power to dispose of 
the property, he therefore decreed as sued for by Plaintiff. 

6. The Acting Subordinate Judge confirmed the Decree of the 
Moonsiff. 

7. From these Decrees of the Lower Courts a Special Appeal was 
admitted by the Court of Sudder Udalut as the Pundits had declared the 
sale of the property by 7th witness invalid. 

3. The Court of Sudder Udalut observe, that by Hindoo Law, a widow 
cannot alienate immoveable property but with the consent of her heirs. 
The Plaintiff's title derived from Oonamalay widow of 3rd Defendant's 
brother, without such consent is therefore void. The Court consequently 
reverse the Decrees of the Lower Courts and dismiss the Suit. 
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No. 143 OF 1855. 



Decree dated SOth January, 1856. Page 16, M. T. 

1. The Plaintiffs sued for ejectment of the Defendants from certain 
lands specified in the Plaint, for recovery of Rupees 3-12-0, arrears of 
rent alleged to be due on the said land and for the removal by the De- 
fendants of the buildings erected thereon. 

4. The District Moonsifif disallowed the Plaintiffs' title to the land, 
but adjudged the arrears of rent as sued for. 

5. From this Decree the 4th Defendant appealed and the Principal 
Sudder Ameen reversed the Original Decree, dismissing the Plaint 
with all costs against the Respondents. 

6. A Special Appeal preferred by the Plaintiffs from the Principal 
Sudder Ameen's award was admitted by the Court of Sudder Udalut in 
order to determine the value due to the lease executed by the 1st De- 
fendant's father, and the admissions made by certain of the Defendants. 

7. The Court of Sudder Udalut find this Suit to have been an irre- 
gular one. It was instituted against several individuals with distinct in- 
terests—each having a holding of his own, and these should have been 
proceeded against by separate actions. The Defendants however, with 
the exception of the 4th, submitted to the District Moonsiff^s Decree 
and the decision as respects them cannot consequently be interfered with. 
Tlie Court have only therefore to declare that the said Decree cannot 
affect the 4th Defendant who appealed therefrom. As regards the 
other Defendants they reverse the Decree of the Principal Sudder Ameen 
and uphold that of the District Moonsiff. 

No. 136 OF 1855. 



Decree dated 13th February, 1856. Page 19, M. F, 

1. The Original Suit was instituted by the Plaintiffs, for the recovery 
of a moiety of the real and personal property valued at Rupees 3,1 77-7-0, 
left by the 1st Plaintiff's paternal-grandfather. 
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3. The Principal Sudder Ameen decreed to the Plaintiff the entire 
real property sued for and such portion of the personal property as had 
been deposited in Court aud rejected the 2d Defendant's claim. 

4. On Appeal, this Decree was confirmed by the Civil Judge. 

5. From these Decrees an Appeal was admitted by the Court of 
Sudder Udalut in order to judge of the value of the 1st Plaintiffs with- 
drawal of his claim after the age of 17. 

6. The Court of Sudder Udalut observe that the 1st Plaintiff's ad- 
mission of the 2d Defendant's title to the house and two shops claimed 
in the Suit is properly binding upon him. The Plaintiff was at the time 
17 years of age and by Hindoo Law had attained his majority. The Court 
therefore dismiss the Suit as respects the above premises and require the 
1st Plaintiff to pay the 2d Defendant's costs throughout the Suit. 



No. 142 OP 1855. 



Decbre dated 13th Fbbruaey, 1856. Page 20, M. T. 

1. The Original Suit was instituted for the recovery of certain pro- 
perty valued at Eupees 1,597-8-9, which the Plaintiff claimed under a 
Will, as being the adopted son of the testator. 

2. The 1st Defendant, in bar of the Plaintiff's claim pleaded the prior 
adoptive right of her late husband to the property, declaring the Will 
under which .the Plaintiff claimed, false, and his adoption, illegal. 

3. The Subordinate Judge considered the Will, and the Plaintiff^s 
adoption proved, and, on reference the opinion of the Hindoo Law officers 
of the Court of Sudder Udalut, confirmed his right of inheritance. 

4. On Appeal, the Civil Judge confirmed the Decree of the Subordi- 
nate Judge. 

5. From the dicisions of the Lower Courts, the Court of Sudder Uda- 
lut admitted a Special Appeal, as they saw reason to question the sound- 
ness of the Hindoo Law, on which the award had been based. 

6. The Court of Sudder Udalut do not approve of the opinion given 
by their Pundits in this case, on which the Lower Courts have acted. The 
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second adoption being invalid by cause of the existence of the son first 
adopted^ no change of circumstance, such as the demise of the son first 
adopted^ could render the said invalid adoption a valid one. 



No. 146 OF 1855. 



Decree dated 13th February, 1856. Tage 22, M, V. 
1. This was a Suit for maintenance. The Plaintiflf sued on a 
Karamamah, signed by the 1st Defendant engaging conjointly with the 
2nd Defendant (Plaintifif's husband) to pay her maintenance. 

3. The Moonsiflf decreed in favor of Plaintiff. 

4. On Appeal, this Decree was confirmed by the Subordinate Judge. 

5. From these Decrees the Court of Sudder Udalut admitted a 
Special Appeal, the Lower Courts having been in error in holding 1st 
Defendant liable for the maintenance of the Plaintiflf during her husband's 
life-time. 

6. The Court of Sudder Udalut observe that the Decrees of the Lower 
Courts in so far as they hold the 1st Defendant liable for the maintenance 
of the 2nd Defendant's wife are clearly opposed to Hindoo Law ; accord- 
ing to which the husband alone, while alive, is bound to make provision 
for his wife. 

7. The Court resolve therefore to exempt the 1st Defendant from 
the PlaintiflFs demand, and to require the Plaintiflf to pay her costs. 



No. 125 OF 1855. 



Dbcrbe dated 27th February, 1856. Page 26, M, V. 

1. The Original Suit was instituted by the Plaintiflfs, the 1st, 2nd 
and 3rd Sons by the first wife of one Pallikondy Coonjoossa, for the 
recovery from the first Defendant, of certain bequests amounting to 
Rupees 3^000, made in favor of them by their father. 
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3. The Principal Sadder Ameen awarded to Plaintiffs the sums 
claimed by them. 

4. On Appeal this decree was confirmed by the Civil Judge, who 
remarked that among the Moplah families of Malabar, the ordinary 
Mussulman Law must be held to prevail when not contravened by local 
usage. 

5. From these decrees of the Lower Courts, the Court of Sudder 
Udalut admitted a Special Appeal as they questioned the propriety of 
two distinct laws of inheritance prevailing in the same family. 

6. The Court of Sudder Udalut find it necessary to set aside the 
decrees ^of the Lower Courts. The parties to the Suit are governed by the 
law of Maroomakatayem pursuant to which, as being a branch of Hindoo 
law, effect cannot be given to a Will. By this law a gift might be 
made of such property as was under the absolute control of the 
giver, but to constitute a gift, possession must have been conferred. 
In the present instance right by gift is not pleaded but right by 
bequest, and that pursuant to Mahomedan law ; such a right in a family 
governed as that in question cannot, the Court feel satisfied, be upheld 
in law, and they resolve therefore to dismiss the Suit. 



No. 151 OF 1855. 



Decree dated 27th February, 1856. Paff€ 30, M. V. 

1. This is a Suit of Ejectment. 

2. The Plaint set forth that the Jenmum title to the land in issue 
had always rteted with the Plaintiff's family, that the transfer alleged to 
have been made by the Plantiff's Karnaven in favor of the 2nd and 
3rd Defendants could not without the concurrence of the other members 
of the family be held valid, and that the said ^d and 3rd Defendants 
have no title or interest in the land. 

3. The Zni Defendant in answer opposed the Plaint averring that he 
succeeded to the property on failure of direct heirs, a deed of gift being 
made out in his name by the two leading managers or heads of the family. 
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and further questioned the PlaintifFs right to sue independently of the 
7th, and 8th Defendants, members of the same family and senior to him. 

5. The Acting Moonsiflf awarded restoration as sued for, 

6. The Principal Sudder Ameen on Appeal preferred by the 2nd De- 
fendant reversed the foregoing Decree, holding that the deed of gift 
bearing the signature of the principal member of the family and of his 
immediate Anandraven was valid and binding and could not be affected 
by the absence of the assent of the Plaintiff and 7 th Defendant. He 
moreover declared the suit to be barred by the Limitation Bules and dis- 
missed the Plaintiff^s claim with all costs. 

7. From this Decree, a Special Appeal was admitted by the Court 
of Sudder XJdalut who now proceed to give judgment. 

8. The Court of Sudder Udalut are of opinion that the deed of gift 
on which the 2nd Defendant bases his claim to the property in issue is 
invalid under the Law of Maroomakatayem, as the Plaintiff and 7th and 
8th Defendants' important Anandravens in the family of the donor, did 
not assent thereto. The Court resolve therefore to set aside the Decree 
of the Principal Sudder Ameen and to affirm that of the District Moonsiff • 

No. 17 OF 1856. 



Decree dated 10th March, 1856. Page 87, M, F. 
4. The Civil Judge appears to have rejected document 20, being a 
deed of sale, because mention thereof was not made in document 18, being 
a deed executed on the re-sale of the property to which No. 20 relates. 
It appears to the Court of Sudder Udalut that the objection above 
taken to document 20, is not sound in law, and they resolve therefore 
to remand the Suit to the Civil Judge in order that he may pronounce 
afresh upon the goodness of the said document, and the title depend- 
ant thereon. 

No. 18 OF 1856. 



Decree dated 10th March, 1856. Page 3, if. V. 
4. The Court of Sudder XJdalut resolve to remand the Suit to the 

Moofty Sudder Ameen in order that the witnesses for the Defendant un- 
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examined by him may be examined, it not being within the discretion 
of the Sudder Ameen to dispense with witnesses relied upon by the parties 
citing them. 

No. 145 oif 1855. 

Decree datUd 22ifD Mahch, 18^:6. Page 4G, M. V. 

1. The Original Suit was instituted to set aside the 1st Defendant's 
pretensions of right over certain lands, the Zenm of the 2nd Defendant 
and rented by her to a third party (deceased) the grand-aunt of the 4th 
and 5th Defendants. 

2. The 1st Defendant in answer alleged that her father had obtained 
a lease of the land some 47 years ago, and that all the improvements 
had been effected by herself and her father at their own expense. 

3. The other Defendants supported the Plaint, the 2nd Defendant 
adding that patom was paid her by the 3rd Defendant, and that the 1st 
Defendant's father formerly lived in the Paramba, but left it long ago. 

4. The Moonsiflf adjudged the lands to Plaintiff and further awarded 
to 1st Defendant the value of improvements made thereon amounting to 
Eupees 104-9-4. 

5. The Subordinate Judge in Appeal confirmed the foregoing Decree. 

6. The Court of Sudder Udalut admitted a Special Appeal in order 
to decide whether the J^laintiff as a mere holder of a lease has the right 
to dispossess the 1st Defendant, who maintains her right to the occu- 
pancy on an equivalent title. 

7. The Court of Sudder Udalut ate of opinion that the Plaintiff as 
a simple Tenant is not empowered to oust the 1st Defendant, who possess- 
es an equivalent title, it being for the jenmy to effect the ousting if call* 
ed for. 

The Court therefore dismiss the Suit with costs* 
No. 97 OF 1855. 



Decree bated 9tM April, 1856. Page 55, M. V. 
1. The Original Suit was instituted by Plaintiff to establish her titk 
to the Huckdarship of the Coonnaloor Choultry^ as also for mesne prt^-^ 
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fits which had accrued during the period the Plaintiff and her adopted 
son had been unlawfully kept out of possession by the Defendant since 
the death of her husband, the late Huckdar. 

3. The Subordinate Judge pronounced the office hereditary and con- 
firmed the Plaintiff's title thereto, but awarded her only half the mesne 
profits claimed on the ground that the duties of the office had been per- 
formed by another party during the period for which she demanded 
them. 

4. The CJivil Judge in Appeal reversed the foregoing decision, observn 
ing that Plaintiff's husband, whatever his original title may have been, 
had acquiesced in the acts of the Collectors who had, since 1802, assum^ 
ed the right to nominate the management of all Chuttruins or Chuttrums' 
estates, and that in such circumstances, the present Defendant was justi* 
fied in the supersession of Plaintiff and her adopted son. 

5. From this decree, the Court of Sudder Udalut admitted a Spe- 
cial Appeal and remanded the suit to the Civil Judge for his opinion as 
to the validity of the adoption pleaded by the Plaintiff upon the admis* 
sibility of which her claim to nominate to the office depended. 

6. In his revised decree the Civil Judge on a consideration of the 
evidence for the adoption was of opinion that the same was not satisfac- 
torily proved, and he gave judgment that the Court of Sudder Udalut 
having ruled the office to be hereditary, the Plaintiff should be put into 
the same making due provision for the discharge of its duties. 

7. An Appeal having been preferred from this revised decree, the 
suit was again remanded by the Court of Sudder Udalut to the Civil 
Judge for a revision of judgment, as they observed that he had deter- 
mined an important point in the suit, viz., the Plaintiff's right to succeed 
to the Huckdarship in spite of her sex, without giving parties the neces^ 
3ary opportunity of being heard upon it •, and they accordingly directed 
him to proceed to pass judgment afresh on the receipt of any such evi^ 
dence as might be adduced upon this point. 

8. The Acting Civil Judge having represented that he had been made, 
while the suit was pending before the Court of Sudder Udalut, a Special 
Bespondent in the case, it was called up before the Court of Sudder 
Udalut for decision before theni» 
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9. The Court of Sudder Udalut are of opinion that the decree of the 
Civil Judge should be upheld. The decision of the Court of Sudder Uda- 
lut in Appeal Suit No.* 74 of 1858, shows that Meerassee offices of eveu 
a more important description than the one now in question may vest in 
females, the duties of the office being discharged by deputy. There is 
nothing in the record of this suit to make it apparent that the office in 
issue is one that may not be so provided for. The Court of Sudder Uda- 
lut therefore dismiss the Appeal with costs. 

No. 152 OF 1855. 



Decree dated 9th April, 185C. Page 58, M, V. 
1 . The Suit was instituted by the Plaintiflfs to recover from the 1 st 
Defendant, certain lands mortgaged in 1816 to one Kristnamal, whose 
heir 1st Defendant was, on which lands Plaintiflfs declared 1st Defendant 
had no longer any claim. 

4. The Principal Sudder Ameen dismissed the Suit as barred by the 
Statute of Limitations, observing that mortgage claims were exempted by 
the Law of the country, from the operation of the statute only in such 
cases as when the mortgager might have obtained a counter agreement 
from the mortgagee, and in the present case no agreement of this kind 
had been obtained. 

5. In appeal, this decision was confirmed by the Civil Judge. 

6. Prom these Decrees of the Lower Courts, a Special Appeal was ad- 
mitted by the Court of Sudder Udalut, as it appeared to them to be re- 
quisite that the chief point at issue, viz., the liability of the land to re- 
demption, should receive further and full consideration. 

7. The Court of Sudder Udalut are unable to concur in the decision 
of the Lower Courts as to the force of any such usage as forms the grounds 
of their Decrees. The purpose of a counterpart deed, such as they advert 
to, is to assure the mortgager of the land from fraud by the mort- 
gagee in tampering with the mortgage bond as to its amount or condi- 
tions, and as all mortgages are ordinarily redeemable after any lapse of 
time, it does not require that power to redeem should be kept open by- 
specific deed. The Court are of opinion therefore that the Lower Courts 

* Vide page 154. 
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have not been warranted by any usage of the country in regard to counter- 
part deeds in bringing the mortgage in issue within the scope of the Sta- 
tute of Limitations. 

8. The Court of Sudder Udalut hold that the Plaintiffs claim is an 
actionable one, and resolve to remand the Suit to the Principal Sudder 
Ameen for decision on its merits. 



No. 35 OF 1856. 



Dbckbb DATJflD 17th April, 1856. Page 63, -Sf. V. 

1. This was a Suit for the recovery of a certain spot of ground and 
some building materials> usurped by the Defendants. 

2. The Moofty Sudder Ameen adjudged that the ground should be 
restored to the Plaintiff but disallowed his claim to the building materials. 

3. In Appeal, the Civil Judge dismissed the suit on the grounds 
that Plaintiff was not competent to sue individually, the land having been 
granted to a section of the community of which be was only a member, 
and that other Defendants should have been included. 

4. Plaintiff now urges that the reasons assigned by the Civil Judge 
were not sufficient to justify him in dismissing the suit, and that he after- 
wards presented a fresh plaint which was not received. 

5. The Court of Sudder Udalut seeing grounds for remanding the 
suit to the Civil Judge^ caused a notice to be issued to the Eespondents 
to shew cause why that should not be done. No motion has been filed by 
the Respondents in reference to such notice. 

6. The Court of Sudder Udalut observe, that as the Plaintiff was in- 
terested in the appropriation of the land in issue to a public purpose, he 
was at liberty to sue to have the said purpose carried out, and that it was 
not necessary to that end that all similarly interested with himself in the 
matter should join in such a suit. The Court further observe that any 
omission on the Plaintiff^s part to include as Defendants all who should 
have been proceeded against as such might have been remedied by supple- 
mentary pleadings, l^er the above reasons the Court resolve to remand 
the suit to the Civil Judge, with a view to its being replaced on the file 
and decided on its merits. 
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No. 6 OF 1856. 



Deceee dated 23rd April, 1856. Page 65, if. F. 

1. The Suit was instituted by the Plaintiff to recover from the De- 
fendant certain houses, jewels, &c. valued at Rupees 796-2-0 left to her 
by her mother. 

2. Both the Lower Courts gave judgment against the Plaintiff. 

3. From these Decrees, a Special Appeal was admitted by the Court 
of Sudder Udalut, the Pundits of their Court having declared that Plain^ 
tiff's adoption by the deceased Venca gave her right to inherit. 

4. The Court of Sudder Udalut are of opinion that the Lower Courts 
have failed to pay attention to the essential merits of this case. 

5. According to the opinion of the Senior Pundit who was present at 
the hearing of the Appeal, it matters not how the Plaintiff was admitted 
into the family of the Defendant's mother, whether by purchase or in any 
other manner. The point for consideration was whether she had been 
recognized by the said individual as her daughter, such recognition in 
the instance of dancing girls sufficing to constitute adoption without any 
formal act of adoption. 

6. This point remains to be determined, and the Court of Sudder 
Udalut resolve therefore to remand the suit to the Principal Sudder 
Ameen for revision of judgment. 



No. 133 OP 1855. 



Decree dated 26th Afril, 1856. Page 67, Jf. F. 

1 . The Suit was brought by Plaintiff before an European Court of 
Bequests held, under the provisions of Act XI of 1841, at Secundrabad, 
to recover from the Defendant the amount of Rupees 733-5-3 principal 
and interest of money lent. 

2. The Defendant denied the debt. 

3. The Court gave an award in favor of Plaintiff, to the extent of 
Rupees 515-15-6. 
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5. The Court of Sadder Udalut find that the only evidence in this 
case is the testimony of the Plaintiff, on oath, corroborated by his Account 
Books. This is not sufficient evidence on which to give an award against 
the Defendant who denies the debt. The Plaintiff is bound to prove the 
delivery of the money to the Defendant or the admission of the latter to 
the truth of the demand. 

6. The Court of Sudder Udalut therefore resolve to remand the case 
to the Court of Requests with an injunction to them to call upon the 
Plaintiff to adduce evidence as to the truth of his claim and pass judg- 
ment de-novo. 



No. 53 OF 1856. 



Decree da^ted 3rd July, 1856. Pope 69, M. V. 

1. The Plaintiff claimed to obtain possession of his hereditary culti- 
vation right to 27-1% Coolies of land yielding annually Rupees 64, which 
is stated to have been mortgaged by the Plaintiff's father about 1 years 
ago to Defendant's father for Rupees 40, in part liquidation of which, a 
sum of Rupees 15 had been made* 

2. The Defendant admitted that the land had been granted to the 
l^laintiff's ancestors as village Curnums, but contends that the land lay 
waste, and that his father reclaimed and enjoyed , the same paying 
Teerwah to the Plaintiff's grand-father and father, and' that Plaintiff's 
mlcle having appropriated a part of the above in 1841, an order was 
passed by the Collector restoring the land to the Defendant. 

3. The District Moonsiff gave judgment in favor of the Plaintiff, but 
on Appeal this judgment was reversed by the Subordinate Judge on the 
ground that as the question of the Coodivarum right had been already 
disposed of by the Collector, whose decision had become final, the Dis- 
trict Moonsiff had no right to interfere therewith. 

4. In support of his application for the admission of the Special Ap- 
peal, the (Plaintiff) Special Appellant urges. 

That the view of the case taken by the Subordinate Judge is at vari- 
ance with the Circular Order of the Sudder Udalut of the 23rd April 
1828, which ruled that a Collector's award of produce was no bar to the in- 
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stitution of a Suit in regard to the proprietary right to the land^ and that 
the Collector's award liad reference merely to produce of the laud on which 
the Petitioner held a mortgage lien. 

6. The Court observe that the Collector's award of produce under Re- 
gulation V of 1822 presented no bar to the present Suit, wherein the 
title to the land is in issue. This question of title remains therefore to 
be pronounced on by the Subordinate Judge. 

6. The Court of Sudder Udalut resolve therefore to remand the Suit 
in order that the Coodivarum right to the land in question may be 
decided. 



No. 44 OF 1856. 



Decree dated 13th August, 1856. Page 101, M, F. 

1. This Suit was instituted by PlaintilGf to recover from the Defen- 
dant the sum of Eupees 173-3.0, principal and interest due on adjustment 
of accounts. 

2. The Defendant admitted the correctness of the balance struck 
against him but pleaded that he made a part payment of Bs. 125 to one 
Govinda Chetty, Plaintiflf's undivided cousin, with whom it had been usual 
to deal in all money transactions. 

3. The Moonsiff decreed in favor of the Plaintiff^s claim. 

4. The Suit was remanded to the Moonsiff, in order that further in- 
vestigation should be made with reference to the Defendant's plea oi part- 
payment. In his revised Decree, the Moonsiff upheld his former judg- 
ment. 

5. On Appeal the Acting Subordinate Judge reversed the Moonsiffs 
Decree, and dismissed the Suit, observing that Plaintiff and Qoviada 
Chetty were shown to be undivided cousins, and the Plaintiff had adduc* 
ed no proof to the contrary. 

6. Prom this Decree, the Court of Sudder Udalut admitted a Special 
Appeal on the ground that the alleged payment to a third party, whose 
name is not entered in the document, aixd who was not in possession of 
it, cannot free the Defendant from liability. 
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7. The Court of Sadder Udalat observe that the document sued on 
stands in the PladntifTs name and its genuineness is admitted bj the De- 
fendant^ who pleads payment of about 3-4th3 of the amount to tlie 
Plaintiff^s cousiu (whose name is not entered in, and who waa not in 
possession of, the deed at the time). No proof has been afforded that 
the payment to Grovinda Chetty was either made with, or subsequently 
received, the Plaintiff's sanction ; on the contrary it is stated by tire 
Moonsiff and not denied by the Acting Subordinate Judge, that it has 
been proved that Goviuda Chetty and the Plaintiff were on bad terms at 
the time of the alleged payment, and that tlie Defendant had offered pay- 
ment subsequent to the date of the alleged payment to Qovinda Chetty, 

8. The Acting Subordinate Judge reversed the Moonsiff's decision an 
no other grounds than the fact of the Plaintiff and Govinda Chetty being 
undivided relations, but tbia fact is entirely foreign to the matter at issue 
in the present Suit which is, whether payment to a third party not in 
possession of the deed can be held to be valid if made "without and con- 
trary to the wishes of the party in whose name the bond stands. 

9. The Court of Sudder Udalut consider that such third party's ad- 
mission of payment cannot be held to be a bar to the bond-holder's de- 
mand and therefore reverse the Acting Subordinate Judge's decision 
with all costs. 

No. 37 OF 1856. 



Decree dated 20th August, 1856. Pa^e 103, M, V. 

1. The Original Suit was instituted by the Plaintiff for the recovery 
of Bs. 46- 14-0, principal and interest due on a bond. 

2. The Moonsiff gave a Decree in favor of the Plaintiff, awarding to 
him the amount claimed with farther interest due thereon. - 

3. In Appeal, the Principal Sudder Ameen reversed the decision of 
the Lower Court and dismissed the Plaintiff's claim with costs. 

4. Prom this Decree, a Special Appeal was admitted by the Court of 

Sudder Udalut as it did not appear that the bond on which Plaintiff sued 

had been cancelled or discharged by a written acquittance. 

32 
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5. The Court of Sadder Udalut resolve to reverse the decision of the 
Principal Sadder Ameen, and to confirm that of the Moonsiff with all 
costs on the same grounds as those set forth in their decree in Special 
Appeal, No. 125 of 1825, viz. " that a written evidence of a debt cannot 
be set aside but on cancelment of the document or production of a 
written discharge. The Defendant having no such proof of release from 
the bond to produce, the Court of Sudder Udalut consider the bond to 
be valid against him/' 



No. 24 of 1856. 



Decker dated 6th September, 1856. Page 128, M. F. 

1. This Suit was instituted by the Plaintiff for the recovery of the 
Cist due on certain Enam lands, from the years 1848-49 up to the date 
of Plaint, at the rate of Eupees 16 per annum, with interest at 12 per 
cent thereon, and further for an injunction to the Defendants to con- 
tinue paying the Cist at the above rate. 

2. The Plaintiff declared the land to be Bnam granted to his fore- 
fathers by the Nabob ; that it was taken under the management of the 
grand-father of the 1st Defendant, who then promised to pay the Cist at 
the abovementioned rate ; accordingly it was paid with all regularity to 
the Plaintiff and his family up to 1848, when the 1st Defendant, the 
then manager of the village, ceased payment. 

3. The 1st Defendant denied that he was responsible to the Plaintiff 
for the Cist claimed, or that he held the Enam land claimed by Plaintiff 
as his. He stated that Plaintiff was to look to the ryots of the village 
for it ; that though on some occasions he had been the medium of pay- 
ment, yet that he was not liable for the same. 

5. The Civil Judge decreed in favor of Plaintiff, considering that 
the evidence he had adduced, oral and documentary, had established his 
claim, which he adjudged the 1st Defendant should satisfy witb all 
costs. 

6. From this Decree, the Defendant appealed to the Court of Sadder 
Udalut, reiterating his claim and impugning the credibility of the oral 
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evidence as well as tlie genuinefiess of the (tocuments an which the Judge 
rcUed. 

7. The Cottrt of Sudder Udahtt are of opinion that the Civil Jtldge 
has failed to record the real points at issue in this case ; and they 
accordingly resolve to remand the Suit with instructiotis to the Civil 
Judge to replace it on Ida file aind pass judgment thereon de novo. 

8. The Court of Sudder Udalut observe, that it cannoi be determin- 
ed from the record whether the annual sum claimed by this Plaintiff is 
the rent of the Enam land referred to, or an allowance payable from the 
collection of the Enam village i if the former, the Suit is not opposed to 
the provisions of Regulation IV of 1831, and Act XXXT of 1836, as 
it becomes one for debt, not for proprietary right ; but if the latter, the 
enactments quoted would be a bar to its institution. 



No. 66 OF 1856. 



Decree dated 17th September, 1856. Pa^e 135, M. F. 

1. The Suit was instituted by Plaintiff to recover from the Defend- 
ants a certain portion of ground as specified in the Plaint valued at Ss. 
21, six trees valued at Rupees 4i, and Eupees 4, the value of a tree cut 
down by the Defendants. 

2. The Plaintiff stated that the father of the 1st Defendant rented 
from him the ground sued for, and that on the death of his father the 
1st Defendant received the lease. 

3. The 1st Defendant declared he held the land of the 2nd Defendant. 

4. The 2nd Defendant pleaded that the land sued for formed por- 
tion of a grant made to his ancestor by the Camatic Bajah on the 

lOih Jrpasy Jitnundah. mi-^t , i_ , , 

♦ Detd of Gift docmnent I, Tgfj Inis* giant he produced 

Exhibit E. , -, T 

and stated that it had been filed and pro- 
nounced genuine in Original Suit, No. 959 of 1809, on the file of the bte 
AuxiUary Court, and in Original Suit, No. 360 of 1849 before the 
Gonad Moonsiff. 

5. The Moofty Sudder Ameen disAiiss^d the PtaintifiTs claim with 
costs. 
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6. On Appeal, the Gvil Judge reversed the Moofty Sadder Ameen^s 
Decree discrediting the authenticity of the^grant (Document I. Exhibit 
E.) on which the 2nd Defendant had based his claim to the land. 

7. From this Decree, a Special Appeal was admitted by the Court 
of Sndder Udalut as it appeared that contradictory judgments had been 
given by different officers on the same evidence ; exhibit £, having been 
admitted as a genuine document in one Decree and rejected in others 
and it was therefore necessary to pronounce upon the authenticity of 
Exhibit R 

8. The Court of Sudder Udalut are decidedly of opinion that the 
Sunnad Exhibit cannot be regarded as a genunine and valid document. 
It is on plaan Cadjan, bears no seai which it ot^ht to do, and its 
appearance altogether belies the date it bears. Moreover it has not be^i 
registered in the Collector's Office as required by the provisions of Section 
XIX, Begulation XXXI of 1802, which declares, that Sunnuds not 
entered in the Begisters shall not be deemed to be valid in any case 
whatever. 

9. The Court of Sudder Udalut resolve therefore, to affirm the de* 
dsion passed by the Civil Judge in Appeal Suit, No. 142 of 1854, and 
to dismiss this Appeal therefrom with all costs of Suit. 



No. 69 OF 1856, 

Deceee dated 15th October, 1856. Page 150, if. V. 

1. The Suit was instituted by Plaintiff to recover from the Defen- 
dants 2^1 Cawnies of Nunjah land which had been sold to her husband 
(deceased) by the Ist Defendant. This land Plaintiflf stated had been 
leased to the husband of the 3rd Defendant and the latter retained 
possession thereof; hence this Suit. 

2. The 3rd Defendant (the remainder having been declared exparte) 
declared that the land now claimed by the Plaintiff had been cultivated 
by her husband conjointly with the husband of the Plaintiff, and that 
the latter had upon verbal agreement sold tlie land to her (3rd Drfen- 
dant's) husband and that consequently Plaintiff had no claim to it. 
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3. The Moonsiff made an award in favor of the Plaintiff adjudging to 
ker the land claimed as well as the grant of a Futtah for the same in her 
name. 

4. On Appeal, this Decree was reversed by the Principal Sudder 
Ameen. 

5. The Oourt of Sudder Udalut admitted a Special Appeal from this 
Decree in order to determine the validity of the verbal sale by the husband 
of the Plaintiff to the husband of the 3rd Defendant. 

6* As the Plaintiff's right and title to the land was admitted by the 
3rd Defendant, the Principal Sudder Ameen was evidently in error in 
questioning the Plaintiff's title. The only question was, whether the 
all^d sale of this land could be held to be valid in the absence of any 
writing in proof of the sale. The Court of Sudder Udalut have no hesi- 
tation in answering this question in the negative, as it would be oppos- 
ed to the usage of the country and most dangerous in opening a wide 
door to fraud. 

7. The Court of Sudder Udalut therefore resolve to reverse the deci- 
sion of the Principal Sudder Ameen and confirm that of the Moonsiff 
with all costs. 



No. 107 OF 1856. 

Deceee dated 20th October, 185C. Page 156, M. Y. 

1. The Plaintiff sued to recover possession of 5 chains of Malgoozary 
Poonjah land yielding annually fiupees 40, and for arrears of Sawmy- 
bogum thereon amounting to Bupees 20. 

2. The Plaintiff alleged that in 1845 her husband had leased the 
land in question to the 1st Defendant and the husband of the 2nd 
Defendant, who agreed to pay the Circar Teerwah due thereon, a Sawmy- 
bogum of 5 Cottahs of grain annually and to restore the land on demand ; 
that since the death of the husbands of the Plaintiff and 2nd Defendant 
in 1851, the 1st and 2nd Defendants had paid the Teerwah direct 
instead of through the Plaintiff and have withheld the payment of 
Sawmybognm ; and that these two Defendants in collusion with the 
3rd to 5th Defendants have continued to cultivate and enjoy the land. 
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3. The 1 8t, 3rd, 4th and 5th Defendantf dcraed ibe trath of th« Plaint 
and stated that on a division of the property after the death of the let 
Defendant's grandfather about 50 years ago, 2} chains of the land in 
dispute fell to the share of the 1st Defendant's father, and 2 J to that of 
the Plaintiff's husband; that 1st Defendant's father and after his death, 
about 20 years ago, the 1st Defendant continued to enjoy this land and 
to pay Teerwah in the name of the Plaintiff's husband, as the registry 
stood unchanged in the name of the latter ; that the Plaintiff's husband 
gave to the 2nd Defendant's husband the 2 J chains which fell to his 
share which also the 2nd Defendant continued to enjoy since the death 
of her husband, and to pay the Teerwah. 

4. The 2nd Defendant allowed the suit to be tried exparte. 

5. The Moofty Sudder A.meen dismissed the Plaintiff's claim with 
costs, but his decision was reversed in Appeal by the Civil Judge as the 
Defendants were unable satisfactorily to account fcnr the disputed laud 
being entered in the name of the Plaintiff's husband for a period of 
30 years. 

6. The Court of Sudder Udalut observe that the Civil Judge's 
reasons for reversing the Lower Court's decision relate wholly to the 
Defendants not being able to account satisfactorily for the registration 
of the land being in the Plaintiff's husband's name> but the fact standing 
by itself would not in the opinion of the Court be sufficient for the 
reversal of the Lower Court's decision, inasmuch as the 1st Defendant 
and his father are stated to have had 30 years possession of the land 
in question. 

7. The Court resolve therefore to admit the Special Appeal, and 
as no objection has been offered, they remand the suit for decision 
de novo on the merits. 



No. 117 OF 1856. 



Dboreb dated 30th Octobbb, 1856. Page 161, M. F. 
!• The Plaintiff sued to recover arreara of tax called " Thoppootty 
vary*' amounting to Bupees 48-12-5 due to him as headman of the 
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•S«ida caste under agreements executed to the Plaintiff^s ancestors in 
1805 and 1819, and for a declaration directing the Defendants to pay 
to him annually Rupees 9-12-1, at the rate of 1 fanam per Ryot, and to 
show him all marks of respect on occasions of ceremonies &c. 

2. Tiie Defendants 1 to 35 and 38 denied the Plaint, or of ever 
liaving paid the tax, or shown the respect claimed by the Plaintiff, that 
the o8th Defendant is the head of the caste of 50 villages, and that the 
appointment of headman is optional with the caste people. 

3. Eight objectors claimed the right to the headman-ship of the caste 
of the oO villages as belonging to the 1st objector. 

4. The District Moonsiff dismissed tlie Plaintiff's claim, and his deci- 
sion was confirmed in Appeal by tlie Acting Civil Judge, who was of opi- 
nion that the matters in dispute were not adjudicable by the Courts. 

5. On the application of the Plaintiff, the Court of Sudder Udalut re- 
solved to admit a Special Appeal with the view of remanding the Suit in 
order that it may be disposed of on its merits, as'they observed that Suits 
of this description are under the Regulation cognizable by the Civil Courts. 

6. A notice having been issued to the Special Respondents and no 
objection having been raised, the Court of Sudder Udalut resolve to re- 
mand the Suit for judgment de novo with reference to the foregoing ob- 
servation. 

No. 70 OF 1855. 



Decree dated 12th November, 1850. Page 178, if. T. 
1. The Suit was instituted to recover from the Defendants thie sa«i of 
Rupees 2,0W), principal and equal interest due on a deed of simple mort- 
gage given on the 23rd September 1889 by Oppoyee, alias Janakee Um- 
mal (mother and guardian of the late minor Zemindar of Odiarpolliam) 
to the Plaintiff, of whom the money was borrowed on the mortgage (rf 
two villages obtained by the said Janakee Ummal of the Arialore 
Zemindar. Janakee Ummal and her son, the late minor Zeimndar 
of Odiarpolliam, died without liquidating the amount of the Boaid, and 
the Plaintiff sued the 1st Defendant both as heir of Janakee Unimal aad 
as successor to the Zemindary of Qdiarpoljiam, and the 2nd Defendant, 

Digitized by VjOOQ IC 



25 A. EULINGS OF THE [1856, 

the Arialoie Zemindar, as being in possession of the two villages mort- 
gaged as security for the money borrowed. 

2. The Principal Sadder Ameen dismissed the Plaintiff's claim with 
costs, holding that though the mortgage deed on which the Plaintiff sued 
was genuine, yet he (Plaintiff) had failed to prove the 1st Defendant's lia- 
bility as heir to Janakee Ummal ; aud in regard to the 2nd Defendant^ 
that the Plaintiff had been unable to show that Janakee Ummal had such 
interest in the 2 villages now in the possession of the 2nd Defendant as 
justified her in mortgaging them. 

3. On Appeal this Decree was confirmed by the Civil Judge. 

4. A Special Appeal was admitted by the Court of Sadder Udalut 
from these judgments as it appeared to them that there were questions in- 
volved in the Suit which had not been determined by the Decree of the 
Civil Judge. Tlie allegation of the Plaintiff was that the property mort- 
gaged had been given to Janakee Ummal on her marriage and that as such 
she could deal with it at pleasure, whereas the Decree of the Civil Judge 
would seem to treat the property as forming part of the general estate 
of the minor, whereas this has not been made to appear according to the 
statements of the parties to the Suit. 

5. Both the lower Courts held that the Plaintiff had entirely failed 
to prove the 1st Defendant's liability for the debt contracted by the late 
Janakee Ummal, assigning good reasons for considering that the 1 st 
Defendant was not liable. The Special Appellant has tacitly admitted 
his inability to adduce any legal objection to this portion of the Civil 
Judge's Decree. 

6. The questions at issue as regards the 2nd Defendant are, whether 
the late ^mindar of Areyalore, (the uncle of the late Janak^ Ummal and 
brother of the 2nd Defendant) in December 1828 gave his niece (the late 
Janakee Ummal j two villages in the Areyalore Zemindary in Dowry ; (the 
Plaintiff's document B, the Dower deed mentions that the beriz of the 
2 villages was given and not the milages themselves as the Plaintiff ap- 
pears to consider) and if so, whether this transfer is of legal force and 
effect as regards the present Zemindar^ the 2nd Defendant, so that the 
said property can be held liable for the mortgage thereon passed by the 
late Janakee Ummal to the Plaintiff. 



Digitized by 



Google 



185rn] COURT OF SUDDEE UDALUT. 257 

7. Neither of the Lower Courts have pronounced any opinion as to 
the genuineness of the Dower deed, but have held that no proof what- 
ever has been afforded that Janakee Ummal had the legal right to mort - 
gage the villages. The documents filed by the Plaintiff in Appeal and to 
wliich the Civil Judge refuses to attach any weight, afford no proof what- 
ever of this right, whatever they may do as to the grant of the Dower 
deed and Janakee Ummal's engagement under it. 

8. The Plaintiffs admission that the 2 villages are part of the Areya- 
lore Zemindary raises the strongest presumtion that tlie alleged transfer 
could not have been regularly registered at the office of the Collector, and 
the public assessment fixed on tlie separated portions, because if this had 
been done, the villages and their beriz should have ceased to form any 
portion of the Areyalore Zemindary. And as the transfer was not made 
according to the restrictions prescribed in Uegulation XXV of 1 802, 
that law declares that it shall be of no legal force o:* effect. The clear 
and obvious intent of the Regulation was to defeat improper alienations 
to the prejudice of the rights of Government or of the successor (2nd 
Defendant) to the estate, both of which would in the present instance 
be injured if the beriz of these two villages was alienated from the Ze- 
mindary, whilst the Zemindary continued responsible to Government for 
the same amount of Peishcush as when including these villages. 

9. The Plaintiff was called on, in the 4th point, to prove that Janakee 
Ummal had the right to pledge the two villages ; now, part of this proof 
necessarily was that the transfer was legal under Regulation , XXV of 
1802 ; but the Lower Court observed that " the Plaintiff has offered no 
proof whatever of Janakee Ummal having had such an interest in them 
as justified^^ the mortgage, and the documents filed in appeal are useh ss 
as to this point. 

10. Under these circumstances, the Court of Sudder Udalut consider 
that the alienation of the beriz of the two villages by document B is not 
binding on the 2nd Defendant, and resolve to dismiss the Special Appeal 
and confirm the Civil Judsje's Decree with all costs. 



33 
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No. 49 OF 1856. 



Decree dated 21st November, 1856. Page 165, M. V. 
L The Suit was instituted by the Plaintiffs as hereditary Meerassee 
Stanikals and Curnums of the Teroo Ootra Gasaraungay Davustanum 
situated within the Ramnad Zemindary, for the recovery from the De- 
fendants of Rupees 14,957-4-6 losses incurred by the frauds and em- 
bezzlements and misappropriation of monies (belonging to the Pagoda) 
committed by them, as also for their dismissal from office as Trustees of 
the said Pagoda, and further fofa decision upon the proprietary right iii 
the Pagoda claimed by the 1st Defendant as Zemindar of Ramnad. 

2. The Defendants deny the acts of fraud, embezzlement and misappro- 
priation alleged against them and plead that the proprietary right, to the 
Pagoda is vested in the Zemindar, the Trustee. 

3. The Acting Civil Judge decided that the 1st Defendant had no 
proprietary right in the Pagoda in question, but dismissed the claim of 
the Plaintiffs for the recovery of the above sum of Rupees 14,957-4-6, 
and rejected their request for the dismissal of the Defendants from their 
situations as Trustees. 

4. From this Decree Appeals were preferred by both the Plaintiffs and 
Defendants, the latter praying the Court of Sudder Udalut to reverse 
the Decree of the Civil Judge so far as affected the decision which de- 
clared the proprietary right to the Pagoda not to vest in the 1st Defend- 
ant, and the former tliat the claim of the Plaintiffs for the recovery of 
Rupees 14,957-4-6 should be satisfied by Defendants and that the 1st 
Defendant should be removed from the trust she had been proved to have 
mismanaged and abused. 

6. The Court of Sudder Udalut observe that the position of the 
Plaintiffs and 1st Defendant as proved by the pleadings and the oral ad- 
mission of the respective parties Vakeels (corroborated by somewhat 
questionable evidence produced by both parties) is as follows. 

6. The 1st Defendant is Zemindar of Ramnad (a territory consisting 
of about 1,300 square miles), and according to the general rules and the 
known usages of the country is, in virtue of her position, Superintendent, 
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Manager and Trustee of the various Pagodas situated within her Zemin- 
dary. The 1st Defendant does not claim any private proprietary right 
in these Pagodas^ and admits that she can neither sell^ alienate or dilapi- 
date the Devasem property, as the proprietary right to these Pagodas is 
vested in the whole Hindoo Community; but she maintains that she, 
as Manager and Trustee, stands as representative of the community, and 
as such is the only person who can sue or be sued respecting the Pagoda 
property, or can issue ti\e necessary orders, &c. for managing the same. 
The 1st Defendant fully admits that her authority is not uncontrolled, 
inasmuch as she is responsible under Regulation VII of 1817 to the 
Board of Revenue, the legally ponstituted supervising authority, who 
may, on cause shown, examine into complaints of misappropriation, &c. 

7. The Plaintiffs are Jiome of the Stanikal and other servants attached 
to this Pagoda of Teroo Ootra Gasamungay Davustanum. They are 
under the orders of the Durmakurter (1st Defendant), and tliough their 
situations may be hereditary, yet they are liable^ to dismissal ^y the Dur- V 
makurter for serious misconduc t. TPheT*laintififs being members of the 
Hindoo community and ministerial servants in the Pagoda, have clearly 
such an interest therein as would authorize their bringing any misappro- 
priation of the funds, &c. of this Pagoda to the notice of the Tribunals 
duly constituted for investigating the same. 

8. The questions in issue in Appeal are — I. Has the Civil Court any 
jurisdiction in the case? II. Is the acting Civil Judge correct in declar- 
ing that the Plaintiffs are in full possession of all the rights of this 
Temple and in any way lessening the powers and authority hitherto 
exercised by the 1st Defendant as explained at para. 2 ? III. Since the 
Plaintiffs' charges against the 1st Defendant have been dismissed, is not 
the 1st Defendant entitled to her costs ? 

9. The Court of Sudder Udalut observe that the Legislature has, by 
Regulation VII of 1817 vested the Board of Revenue with the general # 
superintendence of all endowments in land or money granted for the 
support of Hindoo Temples, &c. and declared that the Board of Revenue 
shall take measures for the due appropriation of such endowments &c. by 
the Trustees, Managers or Superintendents. As Regulation VII of 1817 
has not been repealed or modified by any subsequent enactment^ it is 
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clear that the Plaintiffs should have brought their complaints before the 
Board of Eevenue, and that the Courts have no authority to interfere, 
inasmuch as the present Suit not being for the recovery of the Plaintiflfb' 
rights or for damages for any loss or injury unduly sustained by them, is 
not included under Section XIV. Regulation VII of 1817, which pre- 
scribes what Devustaimm Suits are sustainable in the regular course 
of law. 

10. The Acting Civil Judge appears to have confused the absolute 
and irresponsible private proprietary right to a Pagoda (which the 1st 
Defendant does not claim and Suits for which like those for any other 
private property are within the jurisdiction of the Courts) with that pro- 
prietary right to public property which is vested in the Trustees and for 
the due exercise of which the Trustee is responsible to the duly constitut- 
ed controlling authority (which limited proprietary right the 1st Defen- 
dant does claim in virtue of her Trusteeship). 

1 1. The Plaintiffs have not preferred any claim to or proved the right 
to the possession of all the rights of the Temple ; consequently, the Civil 
Judge erred in decreeing the same to them and the reason assigned by the 
Civil Judge for this opinion at paras 15,16 and 17, are incomprehensible. 
It is evident that no paid servants of a charity liable to dismissal by the 
Trustee for misconduct could be declared possessed of all the rights of the 
institution to the prejudice of the Manager or Trustee in whom these 
rights are vested in Trust — this would be placing the servant who is under 
the Trustee and liable to dismissal by the Trustee, above his immedi- 
ate superior, the Trustee. 

12. The Civil Judge dismissed the Plaintiffs' claim to recover the 
amount of the alleged misappropriation ; the Sudder Udalut consider 
that these have not been proved, but are of opinion that dismissal of 
these claims should have been accompanied by awarding the Trustee 
(1st Defendant) the costs incurred by defending the present action. 

1 3. The Plaintiffs' Suit is therefore dismissed with Original and Appeal 
costs. 
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No, 139 OF 1856. 



Decree dated 24jTh November, 1856. Page 188, M. V. 

1. Plaintiff sued to recover Rupees 149, as damages for the indignity 
he had suffered at the hands of the Defendants, and also to establish his 
right to certain distinctions and priWleges at a particular festival. 

2. The District Moonsiff gave judgment in favor of the Plaintiff for 
70 Rupees damages, and pronounced him entitled to the privileges 
claimed. 

3. In Appeal the Principal Sudder Ameen reversed the Moonsiff^s 
decision. 

4. The Court of Sudder Udalut finding that there were grounds for 
the admission of a Special Appeal, directed that notice should issue to 
the Special Respondent to shew cause why tlie Suit should not be re- 
manded. The notice has been duly served, but no objection raised by 
the Special Respondent. 

5. The Court of Sudder Udalut find that the Decrees of both the 
Lower Courts are defective. That of the Moonsiff consists of a summary 
of the evidence given by each witness, and a concluding paragraph stating 
that *' for these reasons*' he found for the Plaintiff. This is opposed to 
Section 48 of the Rules of Civil Procedure. The Decree of the Principal 
Sudder Ameen is defective inasmuch as each party claims the garland as 
being a hereditary honor, and he has not given a distinct award on this 
point. The Principal Sudder Ameen is also in error in declaring that 
damages are not recoverable in a case in which a party has been unjustly 
deprived of honor. 

6. On the foregoing grounds the Court of Sudder Udalut resolve to 
admit a Special Appeal and to remand the Suit to the Moonsiff for judg- 
ment de novo. 

No. 129 OP 1856. 



Decree dated 10th December, 185(). Page 202, 3/. F. 

1. Plaintiff sued to recover the sum of Rupees 112-8-0 with inter- 
est, advanced to Defendant, to enable him to institute certain Suits in the 
Courts. 
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2. The Defendant denied that he was indebted to thePlaintiflFand de- 
clared the plaint-bond a forgery. 

3. The District Moonsiflfs judgment in Plaintiff's favor was reversed 
by the Civil Judge on the ground that the contract was objectionable, and 
ought not to be enforced. 

4. A Special Appeal was admitted by tlie Sudder Udalut with the 
view of determining whether the Civil Judge was correct in applying the 
Enghsh Law as to maintenance of Suits to this case, which was between 
Hindoos. 

5. The Special Respondent answers that the principle on which the 
English Law in this particular is based is recognized in the Civil Courts, 
as is shown by the endorsement on the Vakalutnamahs of all Pleaders. 

6. It is stated in the Decree of the Civil Judge that the Plaintiffs 
brother-in-law a Vakeel of the Court, was present when the bond was exe- 
cuted, and that immediately afterwards a Vakalutnamah was executed to 
him by the Defendant. The Defendant promised in the bond to repay 
to the Plaintiff the sum borrowed, with interest, from the amount to be 
awarded to him in the Suits he was about to bring. This amount would 
naturally be paid by the Court to the above Vakeel, and it may be pre- 
sumed he would arrange so as to pay to the Plaintiff the amount due to 
him. The Court further observe that the Bond contains a clause by 
which the Defendant engages in the event of his being about to institute 
other Suits, that he will deliver over the documents connected with them 
also to the Plaintiff, and borrow further sums of money for the expen- 
ses of the Suits. It appears clear to the Court that the object of the 
Plaintiff in this transaction was to further the interests of his brother-in- 
law, the Vakeel ; and they consider this union between a money-lender 
and a Pleader of the Court, to aid suitors, to be extremely objectionable. 
They consider this, therefore, to be a case in which the EngUsh Law, as 
regards " maintenance," can with great propriety be applied, and they 
accordingly resolve to dismiss this Special Appeal, and confirm the De- 
cree of the Lower Court with all costs. 



Digitized by 



Google 



1866.] COURT OF SUDDER UDALUT. 203 

No. 95 OF 1856. 



Dkcree dated 17th December, 1856. Page 205, M, V. 

1. The Suit was instituted to procure the release from attacliraent of 
a liouse valued at Es 350 which had been advertized for sale in execu- 
tion of a Decree in an alleged collusive Suit instituted by the 1st Defendant 
against tlie 2nd and 3rd. The Planitiffs urged that the house in question 
was the property of the Tarwaad and as such could not be made liable for 
the private debt of tlie 2nd and 3rd Defendants ; they also questioned the 
competency of the 2nd Defendant, who was blind, to bind the whole 
family by his acts. 

2. To tliis the Defendants replied that the liouse was not the property 
of the Tarwaad but belonged exclusively to the 2nd and 3rd Defendants, 
that the 2nd Defendant, the Karnaven of the family, though blind for 
the last 20 years trades, and that the debt in question was contracted on 
ibis account and consequently the litigated and if necessary other family 
property is liable for the same. 

3. The Moonsiif held that the house was family property; that the 
debt had not been incurred on account of the family and that the 2nd 
Defendant was from blindness incapacitated from binding the Tarwaad 
by his acts. He accordingly decreed in favor of the PlaintiflFs, assessing 
the 2nd and 3rd Defendants with all costs. 

V 

4. This Decree was on Appeal reversed by the Principal Sudder 
Ameen. 

6. From this latter Decree a Special Appeal was admitted by the 
Court of Sudder Udalut with a view of determining whether the admission 
of a deed signed by the eldest male member of a family who has been 
blind for the last 20 years without the signature of an Ananthraven in 
proof that the debt was contracted for the benefit of the family, is not 
contrary to the usage of Malabar. 

6. The Court of Sudder Udalut observe that, it is not alleged that 
the judgment debt in question was incurred for the benefit of the family 
and that the 1st to 3rd Defendant's statements are to the effect that the 
said Paramba is the 2nd and 3rd Defendants' private property, distinct 
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and separate from tlieir family property and consequently liable for the 
2ud and 3rd Defendants' private debts. The question therefore is, whether 
the property belonged to the Tarwaad. If it did, it cannot be rendered 
liable for the debt contracted by the 2nd Defendant (even if the latter 
be admitted to be the manager of the family), because the family proper- 
ty is not liable for a debt contracted by tlie head of the family for his 
own use. But the Principal Sudder Ameen has founded his decision 
mainly on the ground that even if the property be Tarwaad, it would be 
liable because the debt was contracted by the Karnaven (2nd Defendant), 
and he passed no clear decision on the real question at issue, viz. does the 
property belong to the Tarwaad. 

7, The Court of Sudder Udalut therefore resolve to remand the Suit 
for a clear decision, whether this is the 2nd and 3rd Defendants* private 
property, distinct and separate from that of the family or the reverse. 
The onus probaiidi rests on the Ist to 3rd Defendants, and not on the 
Plaintiffs ( i. e. the family generally.) 



No. 121 OF 1856. 



Decree dated 17th Deckmbeu, 1856. Page 207, M. V. 

1 . The Plaintiff sued to recover from the Defendant the sum of Rs. 
110-13-6, being principal and interest with postage charges, and for 
further interest on a bill of exchange endorsed to him (Plaintiff) by 
Defendant on 1st March 1853 for Rupees 110-0-0. 

2. The Plaintiff stated that the bill in question was drawn by Mr. 
Mackenzie in favor of Mr. Cross on Messrs. Binny & Co. Mr. Cross 
endorsed the bill to the Defendant who in turn endorsed it to Plaintiff 
who paid Mr. Cross the amount thereof. The Plaintiff then transferred 
the bill to one Ramasawmy Chetty by whom it was presented for pay- 
ment to Messrs. Binny & Co. and by them dishonored. Plaintiff having 
repaid Ramasawmy Chetty has brought this action against Defendant for 
the amount. 

3. The Defendant admits having endorsed the bill sued on, but plead- 
ed no consideration. 



Digitized by 



Google 



lSf56.] COURT Oi SUDDttt XJDALUT. 865 

4. The Moonsiff gave judgment in favor of Plaintiff. 

5. This decision was on Appeal reversed by the Acting Subordinate 
Judge, who doubted tire Piaintiff^s statement that Ke had paid Kaihasawroy 
Chetty the amount. 

6. From this Decree a JSpecial Appeal was admitted by the Court of 
Sadder Udalut, on the ground that the Acting Subordinate Judge had as- 
signed no valid reasons for absolving the endorser of a bill of exchant^e 
frohi the responsibility of his endorsement. 

7. The Court of Sudder Udalut observe that the only question at is- 
sue is, whether the Defendant's plea that his endorsement had been 
granted ks a convenience to oth^ <^an fj^ee hifin fron^ tl^ respobsibflity 
atta'chi'ng thtei^eto. 

8. The Court Of Sudder Udalut nave no hesitaltion in reversing t^e 
Acting »^ubordinate Judge^s decision and confirming that of the MoonsiiT, 
on the ground that the Defendant's endorsement being admitted, the Act- 
ing Subordinate Judge erred in freeing the Defendant, a merchant, from 
the consequ'etfces of his own deliberate acts on mere vdgue surmisea not 
affeeting the real questtott at is&ue. 

9. The plea now raised by the Defendant in the Special Appeal, 
viz. that he was discharged from all liability as prompt notice o^ the dis- 
honor of the bill was not given him, not having been raised before the 
Lower Courts^ c^tmot now be taken into consideration. 



No. 131 ap 1856. 



D£CHl»fi DATED- 17th DECBMBBft, 1850. Pajfe 208, Jf. F. 

1. The Stift was insfeitttted for the ifecovety of Etfpees d2i2^5-4, 
being principal and interest due on a docuniteht executed by the Dfefetidjint 
on the 19th November 1849, wheteby he promised to pay the Plaiirtiff Es. 
5(K> in ready ittouey with interest'in the event of his (Defendant's) failing 
to deliver within six montha a Paramba> or his own Komangate Parambai 
in exchange for the PlaintifiTs Jenm Paramba made over to Defendant. 

2. The Defendant traversed the PlaintifPsr claim urging that he (Plain- 
tiff) had only a claim of 275 fanams on his Jenm Peramba, and that the 
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sum of Rupees COO was only entered in the bond as a penal condition and 
that it could not equitably be enforced. 

S. The Mooftv Sudder Ameen decreed that the Defendant should 
make over to the Plaintiff the Komanjad Paramba with interest on.fanams 
275 up to the date of Decree or in default to pay the sum of Bupess 500 
without interest^ together with l-4th of the fees of PlaintifPs Vakeels and 
all costs. 

4. On Appeal^ the Acting CivilJodge modified the above Decree ad- 
judging the Defendant to pay Plaintiff Rupees 500 with interest up to 
date of payment with all costs save the fees of Plaintiff's Vakeel. 

5. From this Decree, a Special Appeal was admitted by the Court of 
Sudder XJdalut, on the ground that it was requisite in equity to take in- 
to consideration the propriety of enforcing the penalty incurred by the 
Defendant on failure of performing the conditions of his agreement, the 
said penalty amounting to about five times the amount of the claim of 
the Plaintiff. 

6. It is a general principle in equity that whenever a penalty is ib- 
serted in a bond merely to secure performance or engagemeBt of a coUa- 
teral object^ the latter is considered as the principal intent of the instru- 
ment and the penalty is deemed only as accessory and therefore intended 
only to secure the due performance of the instrument. 

7.' Tlie Moofty Sudder Aneen in his Decree adjuc^d the Defendant 
to deliver over to the Plaintiff the Komangad Paramba as stipulated in 
the bond, or on failure thereof, that he should pay the penalty ; this appears 
to the Court of Sudder Udalut an equitable judgment. But in failure of 
the Defendant to deliver over the above garden within two months, the 
Plaintiff, in the opinion of the Court of Sudder Udalut, is entitled to re- 
ceiver interest <m the 500 Ss. penalty as stipulated in the bond, from the 
date on which it became leviable. 

8« The Court of Sudder Udalut resolve therefore to reverse the Decree 
of the Acting Civil Judge and to confirm that of the Mocrfty Sudder 
Ameen with the above modification as regards interest. 
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No. 97 0¥ 1856. 



Dbceeb dated 24th Deobmbkk, 1856. Paye 2\S, M. V. 

1. This Suit was brought by Plaintiff as adopted son of one Seenevas- 
siengar to recover from the Defendant's property in lands, &c. of the 
value of Bupees 680, exclusive of the income derivable therefrom as set 
forth in detail in the plaint. 

4. The Principal Sudder Ameen considering the adoption of the Plaintiff 
by Seenevassicngar, whose brother-in-law he was, invalid, declared a non- 
suit against him. 

5. From this Decree Plaintiff appeded to the Civil Judge, main- 
taining the validity cf his adoption and his right to succeed to the estate 
of his adoptive father and the latter's nephew Yencataputty Iyengar 
who were members of an undivided family. 

6. The Civil Judge having referred the question of Hindoo Law regard- 
ing the adoption to the Pandits of the Court of Sadder Udalut, received 
two opinions as to its validity ; the Senior Pundit pronouncing the adop- 
tion valid, tlie Junior Pundit giving a contrary opinion '• attaching however 
more weight to the opinion of the senior than to that of the junior Pun- 
dit and on full consideration of the evidence adduced in the case, the 
Civil Judge decided in favor of the PlaintiffV claim, reversing the Decree 
of the Principal Sudder Ameen, subject to the payment by Plaintiff of 
Bupeea 52-8-0, due on a mortgage deed dated 5th April 1836. Both 
parties were decreed to bear their respective costs. 

7. From this Decree the Court of Sudder Udalut admitted a Special 
Appeal, with a view of considering the correctness of the Civil Judge's 
opinion on the question of Hindoo Law respecting which contrary 
opinions had been given by their Pundits, 

8. The Court of Sudder Udalut observe that the Defendant's pleader 
has failed to show that the person adopted stood within the prohibited 
degrees to his adoptive father, nor does Sir Thomas Strange, in his 
exposition of the Hindoo Law, determine the adoption of a brother-in- 
law to be inyalid. The Court of Sadder Udakit are of opinion, that as 
no legal bar existed to the marriage between the adopter and his adopted 

Digitized by VjOOQ IC 



368 ]^XJNGjS OF THE [1857. 

son's mother in her maiden state, the adoption of a brotlier-in>kw is not 
opposed to the principles ol Hindoo Law. 

9. On the above grounds^ the Court of Sudder Udalut resolve to 
confirm the Appeal decision, and to dismiss this Special Aj)peal with 
costs. 



1857, 

No. 124 OP 1836. 



Djbcrwb datbo 8th Ja2«ua»y, 1857. P<^^ 1, i/. F. 

1 . The Suit was instituted by Kaintiff to recover from the Defendants 
certain lands sold to him for Rupees C5-0-0 under a bill of sale^ dated 
17tli April 1852, executed by the Ist, and attested by the 8nd Defen- 
dant. 

2. The Ist Defendant admkted the Fiaiiitiff's claim. 

3. Tfhe 2nd Defendant declared that the 1st Defendant had no right 
or title to the land, that she was dependant upon the 2nd Defendant for 
maintenance and had no right to dispose of the property in questipn. 

4. The Moflm^iff d^reted in f^vor of the Plaintiff, cind thi^ Decree 
was in Appeal confirmed by tlie Fj^ncipal Sadder AiAOisn. 

5. A Special Appeal was admitted by the Court of Sudder Udalut 
from these Decrees of the Lower Courts, on the grounds that the 1st De- 
f^rjA^nif the widow of \h^ \a»t xpnh o,wnpr of the laud, i?, uniiei: |Iindpo 
Law, but little more than tenant for life aucl trastp/?, foy thq ulterior 
lieirs, and qannat alienate ioimpyeable property, bwt vitl^ ♦be congest ojf 
the chief heir, except from necessity tp discliarge her l^t^h.^^bAnd'? clebt^ 
which necessity has not been shown to have existed in the present in- 
stance. 

G. The Court of Sudder Udalut haying put the following question to 
the Puijdits of their Court : — 

*'B and X are brotWs axid ipin% held p;ppper^y-*B and X di^ and 
are succeeded ia the property by ^'s $on C-tQ cfe s^nd there ar« nP 
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mskle issues ia thje family— C^s widow D 3ueceeds» but B lejores a widow A, 
a daugliter, ^i^ a grandson by hk daughteir. Has D a right to all the 
family property witliout the concurrence oi A and lier daughter and 
grandson ?" and received this answer. 

" It beiwg laid down in Treatises on the Hiftdoo Law suelx as Vignanes- 
waryam^ that the estate of a man dying without male i^sue or undivided 
cousins (Dayadis). descends to his widow, tlie female D referred to in the 
question inherited the whole of the property of C. But as A is entitled to 
receive maintenance from D out of the said property, D has no power what- 
ever to sell the whole estate during A's lifetime. D can, hpwever, sell a 
snnall portion of it for tl^e purpose of discharging the debts of her husband 
or for the benefit of his soul or for her own subsistence in a season of 
scarcity. To this the consent of A or of her daughter or graqdson is 
unnecessary,'' find the Plaintiff's claim (under a deed of s^le from the 
Defendant D to which tlie 2nd Defendant A is found ^ot to have con- 
sented) to be oppose^ to the Hindoo Law> and accordingly in reversing 
the Appeal Decision and dismissing the Plaintiff's Suit, assess the Plain- 
tiff (Special Respondent) with all costs. 



Nq. 3 OF 1857. 



Decree dated IuTH January, 1857. Page 2, JIf. F. 
1. • Plaintiff sued to recover the balance of a certain loan, after de- 
ducting the payments made by the Defendant, The Defendant was ex« 
parte. 

\ 2. The Kauze^ gave judgment for the Defend^t, qi^ the grounds that 
the p^rol evidence for the Plaintiff did not prove what amount remained 
du^ to him, and that his accounts were insufficient uncorroborated by 
oth^r evidence. 

3. In A^eal, the Officiating Agent reversed the Kauieefs deciskm 
giving judgment in the following terms : ^* the Offieiating Agent having 
conndeared the purpart of the Appeal Petition^ and perused the original 
parQe^ediuga before the Lawer Court, reverses its Decree, on the ^ounda 
tbat Defen4ant not defending the Suit, there was no reason to dimbt the 
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accounts prodaced b; Pkiniiff, which accounts determined the amount 
which the witnesses thoagh unable to define they had proved, the exist- 
ence of such evidence was sufficient/' 

4. Finding that there were reasons for remanding the Suit to the 
Lower Court, a notice was served on the Special Respondent to shew 
cause against such remand : but no objections have been raised. 

5. The Court of Sudder Udalut observe that the Respondent does 
not appear to have been served with any notice to file an Appeal answer, 
which course was requisite before the Original Decision in bis favor could 
be reversed. The Court also observe that the circumstances of Defend- 
.nnf, Respondeat, having been exparte in the Original Suit was a fact 
under the Kauzee's consideration, and does not in itself establish the 
truth of the Plaintiffs claim. The question in Appeal was, whether the 
evidence adduced was sufficient to prove the Plaintiff's allegation. The 
Kauzee considered that it did not establish his cause, assigning reasons 
for holding this opinion, whilst the Officiating Agent has assigned no 
satisfactory grounds for holding a contrary opinion. 

6. The Court of Sudder Udalut therefore resolve to admit tliis ap- 
plication for a Special Appeal and to rraiand the Suit to the Officiating 
Agent for the reception of the Respondent's answer, and in order that 
the parties may be confronted and examined and fresh evidence taken if 
tendered ; and judgment passed de novo. 



No. 133 OF 1856. 



Decree dated 22xd Janttary, 1857. i%tf 5, Jf. F. 

8. This Suit was brought by 32 inhabitants of a village to obtain 
the cancelment of a Rajee Decree entered into by the 1st four Defendants, 
wardens of a certain Pagoda in the village, and the 6th and 7th 
Defendants, wba were in oocupatkm of e^tain lands beknging to it. 
The Plalntiffa eonsttiute about one-fifth only of the inhabitants of the 
village, they allege t)i^i the said Rajee Decree was frandwknt and invalid, 
inasmudi as by it, it was agreed that ttie 61b and 7th Defendants Ao«ld 
pay a less rent few the Pagoda Lands than liad been previoualy paid and 
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than the 6i1i and 20tli Flaiuliffs were willing to pay. They prayed 
therefore that the lands might be transferred to the 1st atid 20th Plain- 
tiffs by whom this enhanced and proper rent would be paid. The 
Plaintiifs do not allege that they have individually received any private 
loss or damage. They aver that the lands belong to the Pagoda and 
they have come forward as members of the village community to obtain 
redress of the wrong fcommitted by the wardens who had been appointed 
by Government. 

9. Had there been no specific enactment of the legislature regarding 
the general superintendence of all endowments in land granted for 
Hindoo temples^ the Court would have comidered the Plaintiffs had a 
right of action^ inasmuch as they have» as members of the village 
community^ an interest in the village temple. But by BeguliUiioH VII 
of 1817, the* Board of Beveii«ie is vested with the general^ferkh^ 
teudence of endowments of land for Hindoo tesbples. The wardens to 
whom the charge of the lands has been committed weare a^^ointed by 
the Board of Bevenue and their Agent the Collector. So long as the 
above Eegulation remains unrepealed, the Board of Revenue is bound 
to act in conformity with its provisions. If the warden s have been 
guilty ofanyjaisconduct and any fraud has been practised by them 
in the matter of the Pagoda Lands, redress must be sought for by the 
Plaintiffs from the Board o f Revenu e, ancTlhey are bound to grant it. 

10. Had any of the Plaintiffs received a private injury at the hands 
of the Pagoda wardens, an action would lie in the Civil Courts tmder 
Section XIY of the above Regulation. But the Court is of opinion that 
so long as Regulation YII of 1 8 1 7 remains unrepealed, it is not competent 
to the Plaintiffs to bring an action in the Civil Courts against the war- 
dens for malversation in the matter of the temple lands. The Court is 
of opinion that the Civil Courts have no jurisdiction in such a case. 



No. 141 o* 1856. 

Deceee dated 28th January, 1837. Page 18, M. V. 
1 . This Suit wafi iastituiied by Plaintiffii for the recovery of ground 
valued at Rupees 50, with the trees standuig thereon valued at Rupees 
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394-4-0 belonging in cdtembn to Pkihtiffs who were the Meerafissidars 
of the village. 

2. The Defendants denied the Plaintiffs' title to the ground. 

3. The Moofty Sadder Ameen being of opinion that the Plaintiffs 
failed to establish their right to the ground in dispute^ dismissed tlteir 
claim with costs. 

4. This Decree was on appeal reversed by the Civil Judge, who con- 
sidered that the evidence produced by Plaintiffs fully supported their 
claim. 

5. The Ootirt of Sudd^ Udalat admitted a Special Ap{)i^al in this 
case on the grounds of th6 Siiit beilig irregular, inasmuch as it was in- 
stituted against sieveral individuals with distin^bt interests, each hating a 
holding of his own, and these should have been ph)ceed^d againist by 
separate actions (Vide Decree of th6 Court of Sudder Udlalat in Sped^il 
Appeal, No. 143 Of 1865.) 

6. The Court of Siidder IJdalut resolve to reverse the Decree passed 
by the Civil Judge in Appeal on the ground upon \»hich they admitted the 
Application for a Special Appeal ; viz. thai the Suit wa& irregularly brought^ 
it having been instituted by the Plaintiffs against several individuals, 
each having a holding of his own, and consequently having separate and 
distinct interests, which rendered it necessary that tliey should have been 
proceeded against in separate actions, for the portion of ground,' &c. oc- 
cupied by each. 



Nos. 22 aKd 23 OP 1857. 



Deceeb dated 6th Maech, 1857. Paye 45, M. F. 

1. These were actions to recover damages consequent on the failure 
of Defendants to deliver certain quantities of raw indigo in accordance 
with two agreements executed b^ their tincestOrs ; and also to recover 
certain sums acknowledged in the same agreements to be due on adjust- 
ment of atcbUnts. 

2. The District MoOnsiff fomid that the htirs of the partibs who had 
signed the documents (Gtltwappa ahd ly^nftah) had not inherited any 
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property from them ; and that the /incestors of the Defendants were not 
sliown to have been undivided members of the same family ; and on 
these grounds the Moonsiff dismissed the suits. 

3. The Civil Judge in appeal reversed the MoonsifiPs decision and 
held the Defendants responsible for the Plaintiff's claim. 

4. From these decrees Defendants prefer a special appeal on the 
grounds that the Moonsiff having decided that they had inherited no pro- 
perty from their ancestors, they cannot legally be held answerable for 
their debts and liabilities ; and that it has been ruled that the Courts 
cannot enforce the penal conditions of documents. 

6. The Court of Sudder XJdalut resolve to admit a* special appeal in 
this matter and to remand the suits for decision de novo, on the follow- 
ing grounds. It has been repeatedly ruled by the Sudder Udalut that an 
inheritance clearly implies a beneficial interest in the property of a de- 
ceased party ; not a responsibility for debts which the assets of the de- 
ceased cannot cover. 

" The mere taking possession of an estate by the next heir of a deceas- 
ed party, is for the benefit of all parties, and cannot in justice entail an 
obligation passing beyond the value of the estate.'' 

6. Before therefore any of the Defendants can be held wholly or in 
part answerable for the deceased relative's debts under documents grant- 
ed by them, it must be proved that they inherited property ; but in the 
present case the Civil Judge has altogether failed to meet the Moonsiff's 
finding that they inherited no property, or to shew clearly what 
property they inherited and the value of it. The land which was 
transferred by the 1st Defendant in suit No. 528 might have been trans- 
ferred in satisfaction of a judgment debt, in connection with suit No. 
272 of 1842, in which a decree was given against her husband; so that 
the 1st Defendant's transfer might have been made with no other view 
than to free herself from responsibility for the said decree. Moreover, 
if one or all of the Defendants are eventually found liable, it is ques- 
tionable whether the full penalty demanded under the plaint bonds can 
be equitably enforced. 
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No, 29 OF 1857. 



Deceeb dated 16th Mabch, 1857. Tage Li, M. V. 

1. This was an action of ejectment, as Defendants, the Tenants, re- 
fused to give up the land which Plaintiff alleged his father had inherit- 
ed from his adoptive father. 

2. The 1st Defendant traversed the plaint bj denying the alleged 
adoption ; and pleaded that he was no tenant, but a co-proprietor with 
the Plaintiff. 

3. The Moofty Sudder Ameen's decision in Plaintiff's favor was reversed 
by the Civil Judge in these terms. 

" The Court does not concur in the view taken of this case by the 
lower Court. 

"The Appellant's plea that he has right to the land in ques- 
tion in common with the Respondent, is fully borne out by the 
evidence produced, as well as by the fact of his being the Doyadee or 
cousin of the Respondent, who has failed to produce documentary proof 
of his father's adoption by Valoyda Othundan. 

" The Court therefore reverses the original decree and adjudges the 
Respondents to pay all costs.'' 

5. The Court of Sudder Udalut observe that the Civil Judge has fail- 
ed to state how the Defendant had joint right with the Plaintiff, or ex- 
plain the nature of the alleged joint right, or to assign any reasons for 
crediting evidence that was discredited by the Moofty Sudder Ameen. The 
Sudder Udalut would also remark that the absence of documentary evi- 
dence does not warrant the rejection of the plea of adoption, if it had 
been established by trustworthy testimony. 

6. The extreme brevity of the Civil Judge's judgment precludes the 
Court of Sudder Udalut from ascertaining whether the case has received 
due consideration. In order that a clear opinion may be recorded on the 
above points, the Court resolve to admit a Special Appeal, and to remand 
the suit to the Civil Judge for decision de novo. 
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No. 3at OF 1857. 



Degree dated 19th March, 1857. Page 64-, Jf. T. 

1. The Original Suit was instituted for the recovery from the Defen- 
dants as heirs of the deceased Cauttan Ambalagaren, Cavilgar of the 
Plaintiffs Village, 23 CuUums of paddy stolen from his field, or the 
value thereof, Eupees 35-15. 

2. The 1st Defendant alleged that when her husband, the deceased 
Cauttan Ambalagaren was ill, the Plaintiff lodged a complaint of the 
robbery before the Police Officers, who, after enquiry, gave judgment that 
no robbery had taken place, and the 2nd, 3rd and 4th Defendants plead- 
ed their non-liability, as they had separated 30 years ago and inherited 
no property from the deceased Cauttan Ambalagaren* 

3. The District Moonsiff of Conaud dismissed the Plaintiff's claim 
as he considered the robbery not to have been proved, and on appeal 
this decision was confirmed by the Principal Sudder Ameen who observed 
that the Plaintiff's claim was untenable under Section XV, Reg. XI 
of 1816. 

5. The Court of Sudder XJdalut observe that Section XV, Reg. XI 
of 1816, declares that village watchers shall not make good losses by 
theft, but this is evidently not intended to prohibit the ilihabitants and 
Cavilgars making any private arrangement respecting losses by theft ; in 
the present case it is alleged that the 1st Defendant's husband had agreed 
to make good the loss if the robbery actually took place, and the 
Principal Sudder Ameen should therefore have pronounced whether the 
Moonsiff was correct in freeing the 1st Defendant from all responsibility 
on the grounds that it was clear that no robbery had taken place. 

6. The Court of Sudder Udalut resolve therefore to remand the suit 
to the Principal Sudder Ameen for the above reasons. 

No. 36 OF 1857. 



Decree dated 23rd March, 1857. "Page 65, M. V. 

5. I^e Court of Sudder Udakt obs^*ve that the usual notice was 
not served upon the Respondents to file an answer to the appeal, which 
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course is required by law to be followed before a decision can be 
reversed (vide Circular Instructions of the Sudder XJdalut, dated 2nd 
December 1846.) 



No. '145 OF 1856. 



Decree dated 25th March, 1857. Tage 67, M. V. 

1. This Suit was instituted for the recovery ofl^^ Cawny of 
Poonjah land, yielding annually Es. 10-4-10, with the indigo crop 
standing thereon, valued at 80 Rs., and for fis. 4, costs incurred in 
applying to the Court for the release of the said property, which had 
been attached in execution of the decree in suit No. 158 of 1847, 
passed in favor of (his 5th Defendant. 

2. The Plaintiff stated tliat the land was sold to him in consideration 
of Rs. 115 which he had lent to the 1st Defendant, to be paid on account 
of the 2nd Defendant to the 5th Defendant, Plaintiff in original suit 
No. 158 of 1847, on the file of the Principal Sudder Ameen's Court 
Plaintiff further stated that the deed of sale for the land was attested 
by the 2nd, 3rd, 4th and 5th Defendants. 

4. The 5th Defendant traversed the Plaintiff's claim, stating that the 
1 J Cawny of the land in question bad, in Deceriiber 1839, been mortgag- 
ed to him by the 2nd Defendant, and that on his instituting original suit 
No. 158 of 1847 the amount was adjudged to be recovered . from the 
said land, which was attached in satisfaction of the decree. 

5. The District Moonsiff decreed that the 5th Defendant had made 
good his title to the IJ Cawny of the land ; he therefore awarded to the 
Plaintiff T-V^h Cawny only of the amount claimed by him, further ad- 
judging the Plaintiff to pay the 5th Defendant's Costs. 

6. On Appeal the Principal Sudder Ameen reversed this decree, ad- 
judging to Plaintiff the land sued for by him. 

7. Prom this .decree the Court of Sudder Udalut admitted a Special 
Appeal on the ground that the decree of the Principal Sudder Ameen 
was opposed to the Circular Order Sudder Udalut No. 48, which requir- 
ed that any private settlement of a decree should be brought to the notice 
of the Court passing the decree. 
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8. The Plaintiff admitted in his Plaint that he was aware that the 5th 
Defendant held a lien on IJ Cawny of thisland under the decision in Origi- 
nal Suit No. 158 of 1847, as well as that on the date of the alleged li- 
quidation of this decree (which took place on his alleged purchase 
of the estate) he took no document from the decree-holder permitting the 
Judgment debtor's sale of this H Cawny of land, and that the alleged 
liquidation of the 5th Defendant's (the Judgment creditor) lien had never 
been by the 5th Defendant or any other party brought to the notice of 
the Court. The Court of Sudder Udalut therefore consider that the 
Principal Sudder Ameen was in error in reversing the Moonsiff's decision 
and upholding the alleged private adjustment of a decree, which settle- 
ment had never been brought to the notice of the Court passing the said 
decision in Original Suit, No. 158 of 1847, any such judgment as that 
passed by the Principal Sudder Ameen in this subsequent suit is in 
direct contravention of the Circular Order Sudder Udalut, No. 48 of the 
15th August 1837, the object of which was to enforce the immediate exe- 
cution of decrees already passed without reference to the obstruction and 
delays that might be sought to be thrown in the way of execution by al- 
leged private adjustments or by the institution of subsequent suits (Vide 
Proceedings of Court of Sudder Udalut 6th January 1847 and decree of 
the Court of Sudder Udalut in No. 82 of 1852) for the recovery of a sum 
of money alleged to have been paid towards the execution of a decree. 

9. The Court of Sudder Udalut therefore resolve to reverse the Prin- 
cipal Sudder Ameen's decree and confirm that of the District Moonsiff, 
with all costs. 



No. 149 OF 1856. 



Decree dated 25th March, 1857. Page 09, Jf. F. 

1. The Plaintiff sought to recover from the Defendants her share of the 
family property, left by two undivided brothers, of whom she and the 
1st Defendant were the widows. The amount claimed by the Plaintiff 
was Eupees 61-8. 

2. The Defendants denied the Plaintiff's claim to any share of the fami- 
ly property, which they declared had been on the departure of the hus- 
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bands, Havildars, to Bangoon, registered in the name of the 1st Defen- 
dant's son '; that farther the two brothers, the husbands of the Plaintiff 
and 1st Defendant, died in 1850 in Moulmein, and the 1st FIsdntiff was 
in receipt of Rupees 5-4 as a pension ; and that this being sufficient for 
her maintenance, she was entitled to no more from the family estate. 

8. The i\Ioonsiff non-suited the Plaintiff on the grounds that the 
amount of property not being correctly specified he was unable to make 
an award in her favor. 

4. On Appeal and on consideration of some further evidence not 
available in the original trial, the Subordinate Judge reversed the Moon- 
siff's decision, awarding to the Plaintiff the amount claimed. 

5. From this decree a Special Appeal was admitted by the Court of 
Sadder Udalut, as in undivided Hindoo families the whole of the ]^« 
perty would devolve on the undivided brother's son, whilst the Plaintiff 
(the widow of the other deceased brother) would be entitled only to 
maintenance, which is afforded her by the pension of Itupees 5^ a 
month. 

6. The husbands of the Plaintiff and 1st Defendant in this case be- 
ing undivided brothers of a Hindoo family and having both died, the 
one childless the other leaving a son, the whole property left by them 
devolves under Hindoo law on the said undivided brother's son. The 
Plaintiff, widow of the other deceased brother, being only entitled to 
maintenance, which is afforded by the pension of Eupees 5^ which she 
draws from Government, no other provision is necessary. 

7. The Court of Sudder Udalut resolve therefore to reverse the de- 
cree of the Subordinate Judge, and confirm that of the District Moon- 
siff. The Plaintiff (Special Respondent) to pay all costs. 



No. 108 OF 1856. 

Decreb dated 16th Apiul, 1857. Tage 80, M. V. 
1. Plaintiffs sued to recover half the value of a certain house, and to 
establish an exclusive right to perform poojah in certain pagodas^ in vir- 
tue of promises made to the 2nd Plaintiff by his own father, ccmfirmed 
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by a verbal declaration made by his brother, the 2nd Defendant's husband, 
at the time of his death. 

2. The 1st Defendant pleaded that the 2nd Plaintiff had lost all 
right of inheritance on his adoption out of the family, and denied the 
allegation respecting the promises made to him, adding that a division 
of the family property had taken place. The End Defendant denied the 
divi!»ion alleged by the 1st Defendant, and pleaded that there being no 
surviving male heirs, she had sole right to the property. 

3. The Moonsiff adjudged to Plaintiff the right of performino- 
poojah as sued for, but rejected his claim to a share of the family pro- 
perty. In appeal the original decision was reversed. 

4. A Special Appeal was admitted by the Sudder Udalut, because 
the Subordinate Judge had founded his judgment in appeal on the sup- 
position that the 2nd Plaintiff was adopted into another family, whereas 
it was contended by the Special Appellant that he was adopted into the 
same family, by his own father's undivided brother's son, and that he was 
heir at law and only male heir to the family property. The Special Res- 
pondents have not appeared. 

The Special Appellant, who was 2nd Plaintiff in the original suit, did 
not appeal from the Moonsiff's decision which, though rejecting his claim 
to any of the family property, affirmed his right to the situation in the 
pagoda. The only question before the Court, therefore, is whether he, 
by being adopted by his cousin, has lost all claim to succeed in this situ- 
ation, as the only surviving male relative in the family. The Hindoo 
law as applicable to this case, is set forth in the following opinion given 
by the Pundits of this Court. " Question" A, a Goorookul of a pago- 
da, had three sons £, C, and D, the youngest of whom, D, was adopted 
by A's divided paternal uncle's son, the late X. B* and C, died, leaving 
widows E. and H. The male heirs in A's family being extinct, would 
D, if nearest male relation, have the right to a Goorookul situation in 
a pagoda, in preference to the widows E. and H ? 

" Anatoer" The duties of a Goorookul of a pagoda consist in the 
performance of the rites of consecration, worship, festival, &c. These 
rites, says the Augama Saster, should be performed by the descendants 
of the same person who had first celebrated them, with reference to the 
particular Augama by which they were originally regulated ; the per- 
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formance thereof being attended with the recital of Yjtheka Mantras^ or 
lijmns of Yedas. 

According to this rule, D who has been adopted by A's divided pater- 
nal uncle's son, and who must in consequence be considered A's Dayadi, 
(Kinsman) and a sharer in the pagoda in which A was a Goorookul is 
entitled to succeed A in the Office of Goorookul, in preference to the 
widows E. and H, the fact of his adoption not having destroyed his con* 
sanguinity to A, although it rendered him no longer allied to A by fu- 
neral oblations. The maintenance of the said widows, however, being a 
charge upon the income of the Office in questipn, D is bound to afford 
them maintenance, in proportion to the emoluments derivable from the 
^u\ Office of Goorookul. 

The Court of Sudder Udalut therefore resolve to reverse the Subordi- 
nate Judge's decree, and confirm that of the Moonsifi^ with costs, as the 
latter Officer's opinion is fully borne out by that of the Law Officers of 
the Court. 

No. 48 OP 1857. 



Decree dated 23rd April, 1857. Pa^e 86, M. V. 
6. The Court of Sudder Udalut notice, that the Acting Civil Judge 
is in error in declaring, * * * that if the Plaintiffs have recourse to the 
Courts in lieu of a suit under Regulation V of 1822, they must do 
so with the understanding that they must be prepared to defray all costs 
incurred, &c. The legislature has prescribed no such penalty or prohi- 
bition on the institution of Suits of this description before the Courts. 
Sections XXXVT and XL, Eegulation XXVIII of 1802, and other re- 
gulations, on the contrary, contemplates as a general principle that a 
Court which may give a decree for the arrears of rent or Revenue due 
to proprietors or farmers shall award the full costs incurred (vide also 
Special Appeal Sudder Udalut, No. 1 of 1849, page 136). 

No. 5 OF 1857. 



Decree dated 29th April, 1857. Pa^e 92, M. K 
1. This Suit was brought for a share of family property. The Plaint 
set forth that the Plaintiff's father had been in 1 786-7 given in adoption 
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to one Tonjamnial of Maliumputiy, at which time the family were undi- 
vided ; subseqaent to this adoption the Plaintiff's grandfather and great 
uncle having died, the PlaiiitifFs paternal uncles (fathers of the Ist and 
2nd, 4th and Cth Defendants) followed their brother (Plaintiff's father) 
to Maliumputty ; here they all lived as an undivided family, enjoying in 
common the property Plaintiff's father had acquired by adoption, as well 
as their own ancestral property situate in Maiicooppain« 

3, In 1827-8 the 8rd Defendant, cousin of Plaintiff's father, and 
others of the family quarrelled, when the whole property, both ancestral 
as well as that acquired by Plaintiff's father on his adoption, was divided 
into 3 shares to be distributed as follows : one to the Plaintiff's father, 
one to his uncles (fathers of 1st and 3nd, 4th and 6th Defendants), and 
one to the 3rd Defendant; the lands were not however divided, but the 
produce w^ distributed as above and a farikat or deed of division exe- 
cuted; but tliis arrangement was only carried out as regarded the 
3rd Defendant. 

3. After the death of Plaintiff's father, further disagreements having 
taken place, the Plaintiff applied to the 1st, 2nd, 3rd, 4th and 6th De- 
fendants for his share of the property, and on their refusal to deliver 
the same to him has brought this action for the recovery thereof, valuing 
it at Rupees 4^163. 

4. The Defendants denied the Plaintiff's claim ; they maintained that 
the whole property was divided in 1827-8 into two shares, of which one 
was given to the 3rd Defendant and the remaining share to the fathers 
of Plaintiff, 1st, 2nd, 4th and 6th Defendants; that in 1847 the Plaintiff 
having sought to obtain his share, the property was divided into 4 shares, 
the amount of Plaintiff's share was Rupees 1,378-2-0, but that when 
the deed of division was prepared the Plaintiff refused to sign it. 

5. The Subordinate Judge was of opinion that the Plaintiff had 
proved his title to the share of the family property as claimed under the 
document sued on ; the value of this the Subordinate Judge, having receiv- 
ed what he considered to be trustworthy evidence, pronounced to be 
Rupees 2,896, for which and for the costs of Suit he gave a decree in 
Plaintiff's favor. 

6. On Appeal this decision was confirmed by the Acting Civil Judge. 
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7. From these decrees of the Lower Courts a Special Appeal was ad- 
mitted by the Court of Sudder Udalut in order to determine whether the 
judgments had been in accordance with the law. 

8. The Court of Sudder Udalut reverse the decree of the Subordinate 
Judge (confirmed by the Acting Civil Judge) in this case. 

&. The Plaintiff seeks for a division of the family property according 
to the terms of a deed executed in 1828. The provisions of Clause 4th, 
Section XVIII, Regulation II of 1802, preclude the Courts from deal- 
ing with this documetit. Under the deed in question no division of the 
family property as regards the PlaintilFs father had been effected ; con- 
sequently all the parties connected with this deed, and who have not acted 
upon it, are still to be viewed according to Hindoo Law as members of 
an undivided family, as the mere execution of the deed did not alter the 
condition of the family. 

10. That the above is the Hindoo Law of the case has been decided 
by this Court in Appeal Suit No. 8Cof 1854.* 



N08* 14 AND 16 OF 1857. 



Decree dated 29th April, 1 857. Tage 94«, M. V. 

1 . The Original Suit was instituted by Plaintiffs for a declaration of 
their right to inherit the property of the 1st, 2nd, 3rd and 6th Defen- 
dants, widows of their deceased co-parceners, and for an award declaratory 
of the said widow^s right to a life interest only in the income derivable 
from the property. 

2. The 1st, 2nd, 4th, 5th, 6th, 7th and 9th Defendants were declared 
exjparte. The 3rd Defendant pleaded that the Plaintiffs belonged to a 
branch of the family long since divided, and that she had, previous to 
her husband's death, obtained his consent to adopt a son, and that, sub- 
sequent to her husband's decease, she had adopted her younger brother, 
the 5th Defendant. 

3. 1?he 8th Defendant supported the 3rd Defendant's defence. 

4. The Moonsiff was of opinion that the adoption set up by the 3rd 
Defendant was valid in Law, and in accordance with local usage ; he 
therefore dismissed the Plaintiffs' claim. 



* Page 199. 
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5. On Appeal this decision was reversed by the Assistant Judge, who 
oonsidered that the adoption of a wife's brother was invalid, and that Qn 
the demise of the 1st, 2nd, 3rd and 6th Defendants, the Plaintiffs had the 
right to inherit their property- 

6. From this decree Special Appeals were admitted (that of the 
Special Appellant in Special Appeal Suit No. 15, in order to obtain a 
declaration of her daughter's right to inherit the share of Special Ap- 
pellant's property) on the grounds that the Assistant Judge had miseon' 
strued the Hindoo liaw, first in erroneously applying it to the status in 
which the adopted son's mother stood to the adopter* (3rd Defendant's 

husband) after the adopter's marriage with the 

* i. e. actoption made by his . /o i t\ i. i 

authority giveu during hU life adopted SOU s Sister (ord Defendant) instead of 
*™** applying the Law to the position of the adopted 

son's mother in her maiden state ; and secondly in omitting tp notice 
that even if the adoption were to be rejected the daughter of the 1st 
Defendant (Special Appellant in Special Appeal Suit No. 15) has a pre- 
ferable claim to that of the more distant divided male relatives. 

7. The 5th Defendant's ( Ith Respondent) adoption has been found 
by both the Lower Courts ; the question at issue therefore is, whether the 
Assistant Judge is correct in considering that a Soodra in the Southern 
parts of the Presidency cannot adopt his wife's brother. The grounds 
assigned by the Assistant Judge (Para 16) for his opinion are the passage 
in Strange's Hindoo Law, Vol. I, page 71, "that one with whose mother 
the adopter could not legally have married must not be adopted." 
Consequently he argues that the same principle which prohibits the 
adoption of a brother becau>e the adopter cannot marry his own mother, 
would forbid the adoption of a brother-in-lavr, because the adopter 
is prohibited from espousing his wife's mother. But if the Assistant Judge 
had read a little further he would have found that Sir Thomas Stran^'e 
states that the son of a brother of the whole blood is the most proper 
object of adoption ; thus clearly indicating that the prohibition refers to 
such blood relationship between the adopter and the adopted son's 
mother as would have prohibited marriage with the latter in her maiden 
state ; were it otherwise it would forbid the adoption of a brother's son 
on the grounds that a man could not rajtrry his sister-in-law, although 
the nephew (son of a brother) is universally admitted to be l he most 
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proper objeet of adoption. The above constraction of fche Law is also 
sopported by paras. 96-97 of Strangers Manual, and kin accordance with 
that gi?en bj the District Moonsiff and SenicNr Pundit. 

8. The rejection of the Plaintiffs' claim to be the nearest heirs (to 
the exclusion of the 5th Defendant) renders it unnecessary to go into 
the claim of the 1st Defendant's daughter. 

9. The Assistant Judge's decision is therefore reversed, and that of 
the Moonsiff confirmed, with all costs, original and appeal. 



No. 53 OF 1856. 

Decree dated 29th April, 1857. Pa^e 96, M, V, 

12. The signature of the writers of letters * * * must be 
proved, before these documents can be admitted in evidence. 

13. The Originals of documents (copies of which may be put 
in evidence) must be produced and proved. 

14. The deaths of the individuals (copies of whose depositions are 
filed as ^ * * ) must be proved, before tlie depositions can be 
admitted in evidence. 

No. 2 OP 1857. 



Decree dated 1st July, 1857. Page 108, M, F, 
1. The Suit was instituted by Plaintiffs to establish their exclusive 
right to a well which they maintained had been built by their ancestors. 

5. The Moofty Sudder Ameen deeming the Plaintiffs to have e;<ta- 
blished their rights to the well in issue, passed a decree in their favor. 

6. On Appeal this Decree was reversed by the Civil Judge, who was 
at a loss to understand how the Moofty Sudder Ameen entertained a 
second time the same action ; but even supposing the suit to be sustain- 
able he was of opinion that the Plaintiffs liad failed to prove their right to 
the well to the exclusion of the Defendants. 

10. The Civil Judge (the Court of Sudder Udalut remark in dispos- 
ing of the Special Appeal) assigns no other reason for reversing the 
Mooftj's decision on its merits than that the '* Plaintiff's have failed to 
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prove their right to the well to the exclusion of the Defendants" wlio 
have established their right to the well by their Documents; but on 
being called on to explain the nature of the evidence on which he has 
come to this conclusion^ states that it was based upon the evidence of 
the Cumum, Cavilgar and others before the Tahsildar. As the reception 
of copies of the depositions of parties given without oath who might have 
been cited before the Court is contrary to a well known principle of 
evidence, the Court of Sudder Udalut resolve to reverse the Civil Judge's 
decision and confirm that of the lower Court with all costs. 



No. 8 OP 1857. 



Decree dated 1st July, 1857. Vage 110, J/. V. 
1. The Suit was instituted by the Plaintiff as guardian of M. Ven- 
cataramauumma (a minor), widow of one Madhevapti Raghotham Row, 
for the recovery from the Defendants of Rupees lOO with interest due on 
a bond executed by the husband of the 2nd Defendant, who, with the 
Ist, 3rd and 4th Defendants, lived as members of an undivided family. 

5. The Moofty Sudder Ameen decreed in favor of Plaintiff as against 
the 2nd, 3rd and 4th Defendants ; but considering that tlie 1st Defendant 
had not been proved to have been living with the 2nd, 3rd and 4th De- 
fendants as a member of an undivided family, and also that the plea 
raised by the 5th Defendant in bar against his liability had- been sustain- 
ed, dismissed the Plaintiff's Suit as against them. 

6. From tins latter portion of the Decree the Appellant, ward of the 
Plaintiff in Original Suit, having attained her majority, appealed to the 
Civil Judge, who reversed so much of the l^Joofty Sudder Ameen^s de- 
cree as exonerated the 1st Defendant from all liability, but confirmed it 
in other respects. 

7. A Special Appeal petition having been presented to the Court of 
Sudder Udalut by the 1st Defendant, this Special Appeal was ndmitted 
in order to determine whether the 1st Defendant, who was brotlierof the 
2nd Defendant, the widow of the granter of the bond, could be held 
personally liable for a debt due by 2nd Defendant's deceased husjband to 
the husband of the Plaintiff's ward. 
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8. The Court of Sadder Udalut observe that the fact of the Ist 
Defendant being brother-in-law of tlie deceased debtor, residing in the 
same house with and aiding liis sister in the management of her deceased 
husband's property^ affords no legal grounds for making him (1st 
Defendant) responsible for a debt due under a bond passed by his 
deceased brotlier-in Jaw. The Court of Sudder Udalut therefore consider 
that the Civil Judge erred in modifying the Lower Court's decision by 
))olding the 1st Defendant responsible for the amount of the bond. This 
portion therefore of the Civil Judge's decision is reversed with costs. 

No. 4 OF 1857. 



Decuke dated 8th July, 1857. Page 120, M. F. 

1. This was a suit for the division of the family property of the 
contending parties. 

2. The 1st Defendant pleaded that the proportions claimed were not 
just and equitable. The 2iid Defendant contended that according to the 
usages of the family, its common property could not be subjected to 
division. 

3. The Principal Sudder Ameen awarded a share of the ancestral 
estate to the Plaintiffs, though not the proportion they claimed. 

4. In appeal the original decision was confirmed. 

5. A Special Appeal was admitted on the ground that it was question- 
able whether, under the Maroomakatayam Rules, the division of family 
property can be enforced, if opposed by other members of the family. 

6. The Court of Sudder Udalut, being of opinion that the decision 
appealed from is contrary to the usages in force as respects the rules 
observed under the Maroomakatayam law of inheritance, resolve to 
reverse the decree in question. The point in issue has been decided by 
a Judgment of the Sudder Udalut, passed so far back as the year 181 1, 
and the Court now fail to discover any grounds for questioning the 
correctness of the conclusion arrived at in that award. 

7. The Court of Sudder Udalut are further of opinion- that the 
enjoyment of the Malikana allowance in the shares admitted, cannot be 
viewed as a consent to the division of the property as now sought, nor 
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c^n it be accepted by the Court as a ground on which it would be justifi- 
ed in upholding the decrees of thfe Lower Courts. The Special Respon- 
dents will bear all the costs. 



No. 32 OF 1857. 



Decree dated 15th July, 1857. Page 128, M. V, 

1. This Suit was instituted to recover from the Defendants an excess 
of rent declared due for an alleged excess of land in their enjoyment 
above what was set forth in the Original Puttahk 

2. The Defendants denied the Plaintiffs claim to any excess of rent. 

3. The Moonsiff was of opinion that the Plaintiff had failed to esta- 
blish his claim to the excess of fent ; on this point, therefore, he declar- 
ed him to be non-suited, but adjudged to him the payment by Defen- 
dants of tlie arter^ts of rent at the rate laid down in their document B ; 
he further decreed that they should pay all interest of the amount claim- 
ed with all costs* 

4. On Appeal the Civil Judge confirmed the decree of the Moonsiff 
in so far as he non>.smted the Pliaintiff in regard to the claim for excess of 
rent, but reversed that portion of the decree which made the Defendants 
jftftdwerttble for interest and all costs of Suit. 

5. Prom this decree a Special Appeal was admitted on the grounds 
1st that it was questionable whether the Acting Civil Judge was correct 
in considering that any party who prefers the institution of a regular Suit 
for bis claim instead of laying the same before the Collector under Regu- 
lation V of 1822 should, whatever may be the issue, be taxed with all 
tlie costs bf the tegular Suit ; and 2ndly, tliiit since the Acting Civil 
Judge by feonftrming the Moottsiffs decision held that the Appellant had 
no ground fbr appending. It Wad manifestly lertoneous to saddle the Bes- 
pondent with the costs of that portion of the Appeal which was found 
to be groundless. 

6. The opinitm expressed by the A<Miing Civil Judge in respect to the 
liabilities of patties fdr costs whb proceed by Civil action instead of undei^ 
Regulation V ^ 1^22 canftbt be Upheld. The provisions of that Regula- 
tion do not interfere with the jurisdiction of the Civil Courts, and every 
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case disposed of by fcliem must be dealt ivith on its merits in respect to 
costs as well as the matter at issue in the Suit. 

7. The award of the Acting Civil Judge in regard to the costs award- 
ed to be paid by Special Appellant on that portion of the Appeal pro- 
nounced groundless is reversed. Costs to be paid by Special Respondent? 
in accordance with the sum adjudged in this Special Appeal. 



No. 54 OF 1857. 



Decree dated 28nd July, 1 857. Fage 1 40, if. V. 

1. The Suit was instituted by Plaintiff for an injunction to the 
Defendants to close the door of a privy opening i»ito a lane leading to 
Plaintiff's house, to remove another door, and also that the exclusive en- 
joyment of the lane in question should be conferred on him, Plaintiff. 

2. The Moonsiff decreed that the Defendants should close the door of 
the privy opening into the lane, but dismissed the Suit brought by Plain* 
tiff in regard to the two last portions of his Plaint, holding that the lane 
had been proved to be a thoroughfare. 

3. Cross Appeals having been preferred from this decision, the Prin- 
cipal Sudder Ameen modified the decree of the Moonsiff, dismissing the 
claim of the Plaintiff in toto, being of opinion that as the Moonsiff had 
pronounced the lane to be common property, be had erred in adjudging 
the Defendants to remove the door of the privy on the ground of its be- 
ing a public nuisance, the removal of such nuisances being placed in the 
hands of the Magistracy under Act XXI of 1841, and that the Courts 
were prohibited from interfering in matters cognizable by them. 

4. Erom this decree the Court of Sudder Udalut admitted a Special 
Appeal, in order to determine whether the Principal Sudder Ameen had 
not erred in dismissing Plaintiff's Suit as barred by Act XXI of 1841. 

5. The Court of Sudder Udalut having examined the record of this 
case, are of opinion that the Principal Sudder Ameen's reversal of the 
District MoonsifPs decision and dismissal of the Plaintiff's claim to have 
the door in dispute opening into the lane in question shut up by the 
Defendants, on the grounds set forth in his decree (vide above, para^ 3) 
cannot be upheld. 
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6. The Court of Sudder Udalut observe that Act XXI of 184 1 autho- 
rises a Magistrate when the Public right and comfort are in question to 
eause unlawful obstruction and nuisances to be removed from thorough- 
fares and public places^ bot the Principal Sudder Ameeii is in error in 
supposing that the above act prohibits the Courts from having jurisdic- 
tion over or limits their jurisdiction in regsitd to Suits respecting private 
injuries arising from obstruction, &c. in thoroughfares. The Principal Sud- 
der Ameen's decision is therefore reversed, and that of ^e Mo<Nisiff con- 
firmed with all costs. 

Nos. 58, 59 AND 60 OP 1857. 



Decree dated 18th August, 1857. Pape 145, M. F. 
The Court of Sudder Udalut observe that the present Suit appears to 
be one of those contemplated by Section IX^ Regulation V of 1822. It 
appears to be admitted that the Plaintiff (the Zemindar) received no reni 
subsequent to 1827 ; that no puttah or moochilka was interchanged : and 
that on his attempting to levy his demands by distraint in 1842, the col- 
lector forbad the same as he rejected liis claim as illegals 

TI^ Plaintiff mainly bases his claim on his statement that the carar 
filed in Suit No. 29 of 1852 dispensed with the necessity for the grant 
of puttahi but the Sudder Udalut observe that he has failed to file the said 
earar, and that both the lower Courts viewed the c»:ar as requiring the 
use qfpuUaAi and moochUkas^ 

The Moonsiff stated that the Plaintiff says " so much of the present 
** claim as was due in 1852 was not included in Sudt No. 29, because 
*' the arrears claimed in that Suit were due under a deed, whilst the pre- 
'* sent claim rests solely on the verbal promises of the Defendants ;*' and 
he adds in another part of his decision that one of the stipulations of the 
earar (dated 1839) mentioned that a document was to be granted by the 
Zemii^hnr after obtaining a chit, bat it is admitted that neither of thesd 
stipulations were carried out, though the Colloctdr's order of 1842 render- 
ed the issue of puttahs and moochilka indispensably requisite, and for 

these reasons dismisses the Suit under Section IX, Regulation Y of 1822* 
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The Principal Sudder Ameen admits^ at para. 9, that it is trae the moo- 
chilka oaght to have been taken under Section IX^ B^nlation Y of 1 822, 
(in that tlie Moonsiffs decision was legally correct) bnt urges that the 
enforcement of the provisions of that regulation is calculated to cause loss 
to the Zemindar and therefore (setting aside the law) awards the PlaintifiT 
the amount pf his demand for tas (that is not barred by the limitation 
law) as, for reasons shewn, he considers the tax claimed justly due. 

The Court of Sudder Udalnt are of opinion that as the Principal Sudder 
Ameen admitted that the Moonsiff had correctly applied the law to this 
case, he was in error in allowing his private opinion respecting the con- 
sequences of the working of Section IX, Regulation Y of 1822, to set 
aside that law, and they therefore resolve to reverse tke Principal Sudder 
Ameen's decision and confirm those of the Moonsiff, with all costs. 



i^AAA^^^MA/W^W\M 



No. 43 OP 1857. 



Dbcrbb dated 23rd August, 1857. Page 154, If. F. 

Plaintiff sued to recover from the Defendant^ certain sums, partly as 
compensation for loss of interest and premium, occasioned by the acts of 
the Defendant, and partly as a refund of money which the Defendant 
had illegally levied from him in the shape of a fine. 

The Defendant pleaded that the Plaintiff was amenable to his jurisdic. 
tion under Begulation IX of 1822, was being obliged to perform any 
duties, whether revenue or magisterial, that might be imposed upon him, 
thoi]^h the designation of his office was ^' magistrate's peshkar ;'' and 
further that having acted in good faith under the conviction that he. 
Defendant, had jurisdiction, he was entitled to the protection afforded by 
Act No. XYIII of 1850. 

The Civil Judge gave judgment for the Defendant, and dismissed the 
Suit. 

From this decision Phiintiff Appeals, urging thai Begulation IX of 
1822 was enacted exclusively 'for the punishment of malversation in re« 
venue affairs; and that if Act No, XYIII of 1850, were applicable to 
the present case, property seized by a public officer acting in good faith, 
need never be returned, although in fact he had no jurisdiction. 

* Collector of Masolipatam. 
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The Sudder Udalut are of opinion that Eegulation IX of 1822 relates 
solely to cases of malversation in revenue affairs, and that it has been 
erroneously applied to the case now under consideration, where the Plain* 
tiff was a police officer charged with bribery " in a magisterial case/' 
As Rupees 50 of the fine of Eupees 250 is admitted to have been re- 
turned since the institution of the Suit, the Court of Sudder Udalut 
Decree that the Defendant shall repay to the Plaintiff the sum of Bs. 
200, (if that amount has not already been returned to him as is alleged 
by the Defendant's Vakeel), and pay all costs original and appeal for the 
amount allowed, viz. 250 Rupees, together with interest on the same 
amount, at 12 per cent, per annum, from the date of the institution of 
the Suit to that of the sums being repaid to the Plaintiff. 



No. 70 OF 1857. 



DscRBB DATED 26th AUGUST, 1857. Po^e 156, if. r. 

The Plaintiffs sued to recover a house and ground, alleged to have 
been sold by the first Defendant to one Chedumbara Chetty, the father of 
the first, and grand-father of the second Plaintiff; and transferred by him 
in gift to the first Plaintiff. 

The Defendants pleaded that the Chedumbara Chetty, to whom the first 
Defendant had sold the property, was not the person named by the Plain- 
tiffs, but the 2nd Defendant's late husband. 

The District Moonsiff dismissed the claim as unfounded ; and in Ap- 
peal the Principal Sudder Ameen also dismissed the Suit, on the ground 
that it was barred by the law of limitation. 

A summary Appeal having been preferred to the Civil Judge that 
officer recorded his opinion that the claim was actionable, and directed 
the Principal Sudder Ameen to replace the Suit on his file, and dispose of 
it on its merits. 

After such investigation the Principal Sudder Ameen passed a decree, 
reversing that of the Lower Court, and adjudging the Defendants to de- 
liver over to the Plaintiff the property claimed. 

Tte Court of Sudder Udalut admitted a Special Appeal in order to rec- 
tify an error into which the Civil Judge had fallen in directing the Prin- 
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cipal Sadder Ameen to pads a de(fl8U)ii on the merits, after he had dismiss- 
ed the Appeal on tiie ground that the action was burred by Uie Statute of 
limitation ; while the dedsion of the Principal Sndder An^en could onlj 
be affected bj a Special Appeal to the Sudder XJdalut. 

The Special Respondent urges that the Special Appellant cannot now 
benefit by the error of the Civil Judge ; and that the Principal Sadder 
Ameen's first decree, not having been passed upon the merits, should only 
be regarded as a diary order. 

The proceedings of the Civil Judge, remanding the Suit to the Princi- 
pal Sudder Ameen for decision de novo, were clearly illegal ; the revised 
Appeal decree passed in conformity thereto must therefore be set aside : 
and as the Court of Sudder Udalut see no reason to interfere with the 
first decree passed by the Principal Sudder Ameen, confirming that of the 
District Moonsiff, which was passed on a full inveti^tigation of the merits, 
they resolve to affirm the same, and adjudge the Special Bef^pondent to 
pay all the costs ol Suit, 

No. 37 OP 1857. 



Dkcree dated 29th August, 1857. Pape 161, If. F. 

The Haintiffii sued in virtue of their office as second Teerta Meeras- 
sidars of the TrivuUore pagoda, to recover^rom the Defendants (the first 
of whom was the Dhurmaknrta) property to the aggregate value of 
Bupees 6,Q00, which they had appropriated to their own use. 

TheCivil Judge, being of opinion that the Plaintiffs had failed to 
shew that they were authorized by their position to sue the Ifefendants, 
non-suited the Plaintiffs. 

With the permission of the Judges, the first Plaintiff has preferred an 
appeal in formft-pauperis, wherein he urges that every person interested 
in the management of a common fund has a right of action against the 
irastees ; that in the present instance the Plaintiffs are admitted to possess 
certain speoial privileges in connection with the pagoda^ which give theia 
more than an ordinary interest in its management. 

The paupe? Plaintiff (Appellant) does not allege that hehaa received 
any private injury bo$x the Dhurmaknrta, but sues on aceount of this 
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Defendaots' alleged malversation in conducting the affairs of the pagoda 
of which the first Defendant is Dhunnaknrta. The Sadder Udalut ob- 
serve that it has been already decided by the Sudder Udalut decrees'*^ in 
Appeal Suit No. 49 and Special Appeal Suit No. 133 of 1856 that the 
Courts of .Udalut have no jurisdiction over Suits of this description; 
and they therefore dismiss the Appeal, thereby confirming the Civil Judge's 
decision, with all costs. 

No. 109 OF 1857. 



Decree dated 7th September, 1857. Tage 165, Jf. T. 

Plaintiff instituted this Suit to establish his riglit to a certain wall 
near his house. 

The first Defendant contended that the wall in question belonged to 
him. 

The Moonsiff's decree in Plaintiff's favor was confirmed by the Acting 
Subordinate Judge on the sole ground that the first Defendant had been 
invited to make oath on the subject, and had objected to do so. 

The Conrt of Sudder Udalut resolve to remand the Suit to the Appel- 
late Court for a decision on its merits ; the refusal to make oath being 
no legal ground for pronouncing a judgment against a party so refusing 
to swear. 

No. 98 OF 1857. 



Decree dated 16th September, 1857. Tage 169, Jf. V. 

Plaintiff sued to recover the third share of the amount agreed to by 
the parties in Suit No. 103 of 1831, to be paid by the present Plaintiff^ 
his son, and the ancestor of the present Defendants to the Haintiff in 
that Suit; the DefendantsV ancestors share having been advanced by the 
Plaintiff. 

The District If oonsiff considered the daim barred by tiie law of limi- 
tation, and therefore dismissed the Suit. 

In Appeal the Principal Sudder Ameen was of opinion that Plaintiff's 
claim bad been kept alive by the circumstance of his having brought a 

♦ Pages 268 and 370. 
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Suit for it in 1848. After investigation of the merits, the Principal 
Sadder Ameen awarded to Plaintiff the amount sued for. 

A Special Appeal was admitted, as it appeared questionable whether 
the bare institution of a Suit, afterwards withdrawn, without the pro- 
duction of any document to show that it had been withdrawn' in conse- 
quence of promises of payment made by the Defendant, could prevent 
the operation of the Statute of limitations. 

The Plaintiff's statement shews that this claim originated in 1836 and 
it is therefore barred by the limitation law as decided by the Moonsiff, 
without the Plaintiff can shew, by clear and positive proof, that the De- 
fendnnt promised to p^iy, or can assign satisfactory reasons why he did 
not proceed with the Suit, viz. Original Suit No. 61 of 1848, formerly 
instituted by him respecting the above claim. The allegation respecting 
the Defendant's promises is a bare uncorroborated assertion cf the Plain- 
tiff, whilst his admission that he voluntarily withdrew Suit No. 6 1 of 
1848 in hopes of settling the matter amicably, proves his failure to assign 
any satisfactory cause for neglecting to proceed with that case. The 
mere institution of a civil action that is subsequently withdrawn, does 
not give a fresh starting point with regard to the limitation law, as sup- 
posed by the Principal Sadder Ameen. 

The Principal Sadder Ameen's decision is therefore reversed, and that 
of the Moonsiff confirmed with all costs. 



No. 126 OF 1857- 

D£CREB DATED IsT OcTOBBR, 1857. Toge 179, M. r. 
The Original Suit before the Moofty Sudder Ameen, was brought by 
Plaintiff to recover damages on account of the defamation of his charac- 
ter by Defendant 

The Defendant put in no answer, and the Sudder Ameen decreed in 
favor of Plaintiff. 

Defendant appealed against this decision to the Civil Court, urging 
that the case had been decided against him exparte, without allowing 
him sufficient time to put in his answer. 
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The Civil Judge considering that this default on the part of Defendant 
(Appellant) had not been satisfactorily explained, refused to enter into 
the merits of the case and dismissed Defendant's Appeal. 

A Special Appeal against this decision was prefened and admitted, on 
the grounds that the Civil Judge was in error in refusing to enter into 
the merits of the case, because Appellant (Defendant) had not pleaded 
in the lower Court, 

It has been ruled that the defaulting party may appeal against an 
exparte decision, and that judgment must be passed by the higher Court 
on a consideration of the record as it stands. 

The Court of Sudder Udalut accordingly remand this Suit for the de- 
cision of the Civil Judge on the merits of the case. 



No. 128 OP 1857. 



Decree bated £th October, 1867. Page 181, Jf. V. 

Plaintiff brought this Suit to recover certain lands, or their value, his 
share of ancestral property. 

The District Moonsiff dismissed Plaintiff's Suit as barred by the Statute 
of limitations. 

On Appeal the Principal Sudder Ameen overruled the Moonsiff's de- 
cision on this point, and disposing of the case on its merits, decreed in 
favor of Plaintiff. 

A Special Appeal against this decision was preferred by Defendant, and 
admitted, on the ground, that the Principal Sudder Ameen having ruled, 
that the Suit was not barred by the Statute of limitations, should not 
have decreed on its merits himself, but should have remanded it to the 
lower Court. 

As the Moonsiff dismissed this Suit, as barred by the law of limita- 
tions, the Principal Sudder Ameen, who considered it was not so barred, 
should have remanded the case for disposal on its merits, and the Court 
of Sudder Udalut now remand it for this reason. 
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No. 61 OP 1857. 

Decree dated ^Ist Octobes, 1857. ta^e 188, U. V. 
The object of this action was to obtain possessicHi of a certain Mootab, 
which Plaintiff had pnrchased at a public sale. 

The first Defendant answered, that finding Plaintiff had fraudulently 
withheld the balance, for which the estate had been put up to sale, and 
which had been entrusted to Plaintiff for delivery to the revenue autho- 
rities, he had brought the circumstance to the notice of the Board of Be- 
v^ue, and obtained their permission to cancel the sale. 

The Principal Sudder Ameen discredited the evidence adduced Jio 
prove the alleged Araud, and accordingly decreed for PJaintiff. The Civil 
Judge viewing the evidence in question as satisfactory, dismissed the 
Suit. 

A Special Appeal was admitted, as it appeared to be questionable 
whether, the sale being l^^y made, Plaintiff was not entitled to obtain 
possession, the party defrauded being left to his own remedy by an ac* 
tion for damages or for the cancellation of the sale. 

The Court of Sudder Udalut on going into the record of this Suit find 
that although the Board of Bevenue did, in the first instance, on recom- 
mendation of the Collector, first Defendant, send orders for the confirma- 
tion of the sale of the Mootah in question, yet, before those orders were 
carried out, the Collector having discovered that fraud had been commit- 
ted by the purchaser (the Plaintiff, (fecial Appelant) wrote again to 
the Board, recommending that the sale should be cancelled ; whereupon 
the Board directed its cancellation accordingly. 

Hence the Court of Sudder Udalut are of opinion that the required sanc- 
tion having thus been withdrawn and never actually declared, the sale 
in question was kicomplete, and must theiffore be deemed null and void. 
Under this view of the case the Court of Sudder Udalut resolve to 
aflfirm the Decree ol the Civil Judge in Appeal and adjudge the^ Plaintiff 
to pay all costs of Suit in sdl the Courts. 
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No. 100 OF 1857. 



DificaEB DATED Mth QcTOdBsa, 1857. Pa^ 154, J/. F. 

The Pkintiff sued to recover Ra. 140, the amount of loss sustained 
by him in consequence of tlie first Defendant having expelled bim from 
his caste. 

The first Defendant pleaded that he had not expelled Plaintiff from 
the caste, but had merely given notice to certain of the other Defendants 
that he would not take his meals at their houses in company with the 
Plaintiff; also that Plaintiff had sustained no loss as sued for. 

The Sudder Aineen found that owing to some disagreements the first 
Defendant had declined to eat in company with the Plaintiff, and that in 
consequence, the other Defendants had ceased to ask him to their hous- 
es ; that Plaintiff had no claim for damages on this account ; and that 
the losses the subject of this Suit were merely the charitable donations 
of tte Defendajrts whioh they inight .i^itfehpld if tjiey pleased; ai^l for 
these reasons disioissed tjbe Suit, 

'On Apped ihe Civil Judge reversed this decision and decreed th^ first 
Def^dant Aould pay to Plaintiff tlie amount sued for as he considered 
it proved the Plaintiff had been turned out of the caste : and that in 
consequence of the first Defend^int d^diwng t^ meet the PIaMit;|ff, the 
F€:8t of the caste peiople had ceased to a^k him t^ partake ot their maaU 
and charity w?hereby he h^i ^^red a loss of ipc^wap ,to the aDaQunj; 
sued few. 

A Special Appeal against this decision was preferred, when the Sudder 
Udalut observed that the Civfl Judge was mistaken in supposing that 
the Plaintiff Imd been expeJled from llvis caste as the Moofty'^ .^e^sision 
Aowed that the Plaintiff liftd ,dpme4;.thifi, ^Mkih denial ,wap suppprte^ 
by theSpeoitfl Respondent's dPiaintiff'^^) ^as^^tiftP torthe §a<ne.qf ect bpffojp^ 
the :Sudder cUdalnt. Tb^ applie^on WW >thejEef(w:« admitt^ th^ tib^ 
Court might d^bormine whether Albe Josses ysu^j^jiied by the plnintiff, ip 
consequence of the first Defendant's conduct, as alleged, cpuld form the 
grounds of a Suit for damages. 

The Court of Sudder Udalut have taker into consideration (he pleas 

38 
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urged in this case with the decrees of the Lower Courts^ and confirm the 
original Judgment which had been reversed in Appeal. 

The Defendants^ in refusing to associate with Plaintiff, did nothing 
more than what they were fully entitled to do ; and to seek damages 
from parties thus acting, on the plea of loss sustained therefrom, is 
plainly such a plea for damages as no Court can sustain. 



No. 183 OP 1857. 



Dsc&EE DATED 18th Noyembbb, 1857. Page 210, M. V. 

This was a Suit for division of family property ; against which it was 
contended that, the Plaintiff (since deceased) having been for some 
years afflicted with an incurable disease, was, under the Hindoo Law, 
rendered incompetent to inherit. 

The Lower Courts awarded to deceased's widow, who continued the 
Suit on behalf of her adopted son, the share of the patrimony sued for, on 
the ground that the deceased having, while in health, succeeded jointly 
with Defendant to the enjoyment of the estate, could not, by subsequent 
illness, be deprived of his inheritance. 

A Special Appeal was admitted, in order to determine whether the 
decisions of the Lower Courts were in conformity with the Hindoo Law, 
it being alleged on authority " that where the exclusion from inheriting 
arises not from natural defect, the cause must have arisen previous to 
the division or descent of the property, as, if it do not occur till after- 
wards, the succession is not divested by it.'' 

On hearing the case, the Sudder Udalut deemed it necessary to put 
the following question to their Law Officers : — " A and B are undivided 
brothers, for years in joint enjoyment of family property. Two or three 
years before his death, A becomes a leper, and, shortly before his death, 
adopts C. On the death of A can C claim his father's share ?" 

To this the Pundits replied ; — " the moment A became a leper,4ie 
forfeited his right of inheritance, and his adopted son C cannot, there- 
fore, claim A's share." 
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In cousequence of this declaration of the Law, as it bears upon the 
present case, it becomes necessary that the Lower Courts should deter- 
mine precisely, which they have not hitherto done, whether the deceased 
was, or was not, laboring under a disqualifying disease at the time of 
his death and of making the adoption. The present judgment proceeds 
on the supposition that, unless the party was diseased before the 
succession reached him, which they find not to be the case, the super- 
vention of the malady would not operate : and, therefore, though finding 
that, if he was diseased, it was not for more than two or three years 
before his death, they do not say, whether or not he was so diseased. 

The Court of Sudder Udalut, therefore, resolve to remand the Suit to 
the Court of original jurisdiction, with reference to the foregoing obser- 
vation, in order that this point may be recorded for proof, and further 
evidence if tendered, be considered ; and a decree passed in conformity 
with the Law applicable to the facts. 

No. 134 OF 1857. 



Decree datjsd 2nd December, 1857. Pa^e 213, M, F, 

This was an action to compel Defendant to receive from the Plaintiff 
the amount advanced by the former on the mortgage of two shops, and 
to deliver up the same to the Plaintiff; accompanied by rent for the 
period during which the latter had been wrongfully kept out of 



The Moofty Sudder Ameen's decree (directing Defendant to deliver 
up the shops, but disallowing Plaintiff's claim for rent, because 
he had not deposited the mortgage amount with a third party on 
Defendant's objecting to receive it,) was reversed in Appeal by the Acting 
Civil Judge, who required Plaintiff either to sell the shops to the Defen- 
dant at the price at which they were valued, or to remove. them altogether, 
on the ground that Defendant's purchase of the site, which, though dis- 
puted by Plaintiff, the Acting Civil Judge considered proved, vested De- 
fendant with full control over the buildings standing thereon. 

The Moofty Sudder Ameen has found that the Plaintiff made a legal ten- 
der of redemption of the Defendant's mortgage ; and, as the Acting Civil 
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Judge does not object lo the original decree on this point:, the Coavt of 
Siidder Udalnt resolve to confinn, with all costs, the Mooffy Sudde? Ameen's 
deoiston ; but with the modification of allowing rent> as the tender of re- 
demption rendered the Defendant liable for the same from the date of the 
tender^ and fche FUiniiff was not bound, after his tend^ was refused by 
the Defendant, to dfeposit the redemption money with a third party. 



No. 135 OF 1857. 



Decrbb dated 2nd Decbmbeb 1857. Page 215, ilf. V. 

Plaintiif s object in instituting this Suit was to establish his exclusive 
right to a certain channel, which he had excavated, at his own expense, 
for the irrigation of some land which he had recently purchased, and which 
had formerly been watered by a similar channel, long since filled \s^ and 
rendered useless. 

The District MoonsifFs decree, recognizing Plain tifiPs exclusive right, was 
reversed in Appeal, the Civil Judge observing that the channel in ques- 
tion was not mentioned in Plaintiffs bill of sale, and that any prescrip- 
tive right the former owner of the land might have once possessed, had 
long since ceased by reason of disuse and lapse of time ; that Defendants 
had evidently taken part in clearing out the channel ; and that, therefore, 
on no grounds could the Plaintiff be considered to possess an exclusive 
right to the water. 

A Special Appeal was admitted in order to determine whether, the 
yalue of the Suit beitig laid at 15 Rupees, the Judgment of the Moonsiff 
was not final, under the provisions of Section XLIIT, Regulation VI of 
1816. 

The Sudr Udalttt are of opinion that an Appeal was property admitted 
Against the Decree of the Moonsiff, with reference to Section H Regula- 
tion V of 1825 ; the property or thing in issue, viz. : the eldiisivie use 
and possession of land, used as a water-course, being *' land'* within the 
meaning and intent of that enactment. 

The Appeal being thus ruled to have been properly admitted, the Sud- 
der XJdalut can see no reason for interfering with the decree of the Civil 
Judge thereon. He has found, on the evidence before him, that Plain- 
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tiff (Special Appellant) has failed to prove the exclusive right for which he 
contended ; and the Sndder Udalut, accordingly confirm, with all costs, the 
decree of the Civil Judge in Appeal. 



No. 163 OF 1S57. 

Decree dated 3rd December, 1857. Page 216, M. V. 
This was an action to recover, with interest, a certain sum advanced 
by the Plaintiff on the mortgage of particular lands, possession of 
which had never been given in accordance with the terms of such 
mortgage. Defendant failing to appear, the case was tried ex-parte, and 
Judgment given for Plaintiff, awarding him the amount he had advanced 
but a reduced rate of interest. 

In Appeal Defendant's plea, that he had not been served with a notice 
of Suit, was discredited, and the original decree affirmed. 

The Sudder Udalut, finding that the requirements of the law had not 
.been fully complied with in this case, issued notice of remand, which the 
Special Bespondent has not opposed. 

The Court of Sudder Udalut are of opinion that the words in Section 
III, Regulation II of 1811, " so that the notice cannot be served upon 
him,^' are intended to have the same construction as is more fully ex- 
plained in Section XXI, Kegulation VI of 1816 ; and that when the De- 
fendant shall refuse to give the required written acknowledgment on the 
back of the notice, a proclamation should be issued. The Sudder Udalut, 
therefore, resolve to remand the Suit for the reception of the Defendant's 
answer^ and decision de novo. 



No. 163 OF 1857. 



Decree dated 3rd December, 1857. Page 217, M. V. 
This was a Suit to obtain one-fourth of certain lands in the possession 
of the Defendants, such portion constituting Plaintiff's share of the patri- 
monial estate. The first Defendant pleaded that the extent of land had 
been overstated, and that she had been put to certain law expenses, a 
proportion of which the Plaintiff ought to bear. 

In awarding Plaintiff her Bhare^ the Moofty Sudder Ameen excluded from 
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his reckouing, a piece of land which had been sold in satisfaction of the 
public revenue ; but this the Civil Judge brought to account, on the 
ground that it had been sold through the fault of the Defendants 

The Sudder Udalut, finding that the Appeal decree was defective, 
issued notice of remand. 

The Civil Judge has omitted to notice that all the parties in the ori- 
ginal Suit were not entered in the Appeal, so that Appeal must either be 
set aside for informality, or only considered as far as the rights of the 
Appeal parties, viz., the ninth Defendant and Plaintiff, were concerned ; 
independently of those of the other parties in the original Suit : whereas 
the Civil Judge has decided that the first Defendant, who was no party 
to the Appeal, should have her interests affected, though she had no op- 
portunity of being heard. 

The Sudder Udalur, being of opinion that the case has not met with 
the consideration requisite for forming a correct judgment thereon, resolve 
to remand the Suit for decision de novo. >^ -^ 

y ^ '^ Decree 6ated 9th Decbmbee, 1857. Page 219, M. Y. v 

Tliis Suit was brought by Plaintiff, the gooroo or priest of the people V X 

of the Davanga caste, to establish his right to pass in his palanquin in ^ "< 

procession through certain streets and thoroughfares in the town of Salem, .^ ^ 

accompanied by his disciples, bands of music, banners, &c. He stated ^ X 

that, thus attended, he had hitherto been in the habit of passing through ^ ^ 

all streets and high roads in the Zillah of Salem, bnt that on the occa- Sl^ 

sion of his attempting to visit certain houses situated in one of the high ^ ^ 

roads in Salem, the Defendants had obstructed and prevented him, wb^re* ^^ 

by he had incurred a loss of 700 Rupees, and, further, that his predeces- . 

sor in the office of gooroo had exercised this right without opposition. N 

The Defendants pleaded that it was contrary to established custom for ^ T 

the people of Plaintiff's caste to go in procession through streets inhabit- ^ 

ed by the people of Defendants^ caste ,* and that the matter at issue had ^ 

already been adjudicated on in Appeal Suit No. 204 cm the £le of the v ' 

Subordinate Court, a decree having been passed in that Suit, forbidding ^ 
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the previous gooroo to pass in procession through the very street in 
question. 

The Moonsiff decreed in favor of PlaintifiF on the grounds that, the 
street being a thoroughfare, Plaintiff had a right to go through it when 
and how he pleased, and that not having been a party in Appeal Suit 
No. 204 he was not debarred by the decree in that case from bringing his 
present claim. 

On Appeal, the Civil Judge, for the reasons assigned in the following 
paragraphs of his judgment, reversed this decision. 

*' Plaintiff contends that his predecessor exercised the right to which he 
now laid claim ; he does not pretend to hold any sunnud or patent prov- 
ing his right, but rests it on the two grounds, 1st, that the road is a pub- 
lic thoroughfare common to all ; and 2nd, that prior to thirty years ago 
the right was recognised and exercised by his predecessor. The Defen- 
dants on the other hand, while fully admitting the road to be a public 
thoroughfare, declare the claim set up by Plaintiff to be an innovation, 
and deny that it has the sanction of custom ; and^ further, add, that 
neither Plaintiff or his predecessor ever went in procession through the 
disputed locality. In such a matter the onus of proof ♦is clearly with 
the Plaintiff/' 

'* The Defendants further urge, that the matter of this Suit has been 
already adjudicated, and file the decrees (documents Nos. 93 and 94) to 
which they refer. The original decree (document No. 93) denounced 
by the Moonsiff as inapplicable and ** in no way affecting the case in 
issue,'* details the grounds for the decision arrived at ; but before dis- 
cussing the question there raised, it proceeds to define what is a private 
and what is a public street, and then determined that the particular road, 
now under litigation, was a public thoroughfare, but at the same time 
rejects the Plaintiff's daim to procession as not proven, and as not sanc- 
tioned by cuetom." 

- " In the former Suit the first and 2nd Defendants occupied the same 
position ; the party preferring the Suit only is different, though of the 
same caste and sect as the previous Plaintiff ; the right contended for is 
in reality the same, though in the former case put forward on behalf of 
the dumb idols, while in the present it is on behalf of the living Sawmy, 



%^^--> 



804 lUJUNOS OP THB [1357. 

but the localities are the same and the imterests involved are no less «o. 
The Moonsiff, in at once rejecting the decrees 93 and 94f, has avoided a 
consideration of these points ; but if the facts in that and the present 
Suit are so analogous^ it was not competent to a lower tribunal to run 
counter to the. well defined principles on which the decree of a higher 
Court was founded, and the mere circumstance of the Plaintiff being 
different, could not set aside those principles wJiich should have guided 
the Moonsiff in adjudicating on such a question/' 

" The theory advanced by the Moonsiff to the effect, that the street 
being a thoroughfare, the Plaintiff and every body is at liberty to use it 
for their processions, is apparently liberal and tolerant, but is in fact the 
reverse. While a thoroughfare in a native town is inhabited by persons of 
all shades of creed and opinion, and this diversity is recognized and act- 
ed upon, it is clear the prejudices arising therefrom are to be respected, 
consistently with equal toleration to all sects and parties ; but this con- 
sistency would be departed from if a privilege were accorded to one class 
in direct violence to the admitted and immemorial prejudices of another/' 

*' The question, therefore, is not simply whether the road is a private 
or public one to which the Moonsiff would limit it, but whether it has 
hitherto been the custom or right of Plaintiff and his people to carry their 
processions through such thoroughfare to the annoyance and in violation 
of the feelings of the other sects or classes residing therein. Now, it is 
undisputed that, since the year 1810, neither the Plaintiff or his followers, 
hare ever been permitted the privilege ; when an attempt has been made, 
opposition has been raised, and the police have peremptorily y^ a stop to 
it, and though these prohibitions of the magistracy carry with them no 
weight in respect to the right, 'iiiey incontestably set at Test another im- 
portant question, namely, that of mamoal m custom, on which it appears 
toiheOivilJudge the question of right must altogetfier depend. Bis 
conceded that Plaintiff, who is priest of his caste, has never till now pre- 
ferred his claim, while during the last fifty years such claim has never beea 
entertained ; hence it is jiot open to the CSourt to accord as a privilege, 
that which is ,claimed as a right in vioktion of the feeiUags and preju- 
dices of others. Plaintiff's right, theref(»e, not b^ing made out, he i& 
prohibited from going in procession in the locality wheie he clahns that 
right so to pass/' 
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Against this decision a Special Appeal was admitted> in order that 
the principle involved in the case, as to the right of parties to use the 
public roads for caste processions^ might receive the consideration of a 
full Court. 

Before the Court Mr. Mayne contended for the Plaintiff :— " This is 
merely a . question regarding right of way, in a liigh road or public 
thoroughfare ; if I have the right to go at all, it is no matter, how I go ; 
I miay go in a palanquin with a band of music, trumpets, &c., or in any 
manner that I please. Plaintiff does not claim this right in virtue of his 
office of gooroo or priest, or because this privilege had been previously 
exercised by himself or his predecessor; he claimed, as a British subject, 
a right inherent and inalienable; phis would dispose of the preliminary 
objection, namely, that Plaintiff's Suit was barred by the statute of limita* 
tions, as the prescription would not run from the time he had last exer- 
cised his right, but from the, time his cause of action arose, which would 
only be when such right was interfered wit^ The magistrates at times 
may have interfered and no doubt might stop any person or procession 
passing dojvn the high road, if they had cause to apprehend a breach of 
the peace; but such prevention could certainly not interfere with Plain- 
tiff's vested rights, and still less would vest any private party with the 
right to do so. In England such a case could never have come into 
Court; but even under Hindoo Law it is incumbent on the party who 
interferes with a common law right, to shew some Hindoo Law or custom, 
which forbids the exercise of such a right. The Civil Judge would rest 
the Plaintiff^s claim on the right of custom, and would throw the onm 
probandi on him ; bat this was clearly wrong, as the onus probandi 
clearly lies with the party who seeks to interfere with another's public 
rights* Li the present instance they do attempt to show a custom, but 
it is neither a legal or laudable one ; they claim a right to turn out and 
stop us passing down the public street ; if we resist, they are justified in 
preventing us at all hazards even by killing us. Now, this is a custom 
so bad and so opposed to public policy, that no Court could uphold it.'' 

'* As regards the objection that the matter at issue has already been 
adjudicated on in Appeal Suit No. 204 of 1841, the Decree No. 93 
shows, and it is also allowed, that Plaintiff was no party to the Suit; and 
as he does not claim liis right through the Plaintiff in that case, his claim 
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cannot be barred by any decision in it. But thoogb Plaintiff's claim 
cannot be affected by it, the principle upon which the Judge in that case 
founded his judgment we are willing to accept ; he first of all showed 
what is a private and what is a public street, and declared that though 
there was no thoroughfare through a private street, there was through 
a public one ; and though he decided against the Plaintiff's right to pass 
in procession through the public street in question, it was on the grounds 
that it was not advisable as such processions mighi, lead to riot and a 
breach of the peace ; but the principle laid down by him is that through 
a public street, as this is admitted to be, every one has a right to go as 
he pleases." 

<' Plaintiff, therefore, sues to establish his inherent and inalienable 
right, a right that cannot be affected by any law of limitations, or any 
previous adjudication in a Suit to which he was not a party." 

Mr. Dale for the Defendants urged, that this was a question of custom ; 
that the onus of sliewing some custom lay with the Plaintiff ; that the 
Judge of the lower Court had found that Plaintiff had failed to prove 
that by custom he had any such right as that he now sought to es- 
tablish ; also, that claiming through his predecessor in the office of 
priest, his claim must be barred as having been already decided against 
in No. 204 of 1841 ; that the matter at issue was identical with that in 
the present Suit; that the Decree in it was binding and precluded 
Plaintiff or any of his caste people from carrying idols through, or, by 
inference, making any religious demonstrations of any kind in that street. 

It is evident that the Plaintiff, in suing for a declaration of right to 
pass in the manner described, did not intend or desire to set up a 
" custom'' warranting his doing that which, failing such " custom," the 
Defendants might prohibit; but wished simply to assert his natural 
right, and to pray that Defendants might be restrained from interfering 
with it. \Such right is inherent in every subject of the state not requiring^ 
as the Civil Judge appears to suppose, to be created by " sunnud" or 
" patent," and it lies upon those who would restrain him in its ex- 
ercise, to shew some " Law," or " custom having the force of law," de- 
priving liim of the privilege. 

In the present case the Defendants would urge, that the Plaintiff has 
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lost his right under a rule of law^ inasmuch as by the Decree of the Acting 
Subordinate Judge in No. 204 of 1841, other parties of the same caste 
were forbidden to go through the same street with idols. Without en- 
tering into the merits of that Decree, or pronouncing how [far the Plain* 
tiS might stand affected thereby in the event of his attempting to do 
the same thing, it may suffice to say, that the right therein con* 
tended for was the privilege of carrying certain ' idols/ (touching which 
there is no question in this case, the Plaintiff merely desiring to pass 
in a palanquin with banners and instruments of music, in such way as 
the magistrate may not object to as dangerous to the public safety. 
When, therefore^ the Plaintiff sought in 1852^ to pass through the street 
in such procession, and Defendants obstructed and prevented him, they 
did so without any apparent grounds^ and at their own peril if they 
could not show their right by law or custom to do so. That they had 
na such right by Law has been already shown; that they have none by 
custom^ is in the opinion of the Court equally clear. They do not pre* 
tend to prove auy such by documentary evidence, in the way of ancient 
ruling, permission by competent authority, or agreement betw6en the par-* 
ties concerned ; they merely assert and prove what the Plaintiff does not 
care to deny, " that for many years he has not passed through the street ;*' 
but the circumstance of an individual not personally using a particular 
highway for any number of years, would not extinguish his right to 
use it whenever he pleased. The Court of Sudder Udalut, therefore, re- 
solve to reverse the Decree in appeal, and to affirm that of the Moonsiff, 
ordering that Defendants pay all costs in Appeal and Special Appeal. 

No. 172 OP 1857. 



Decree dated 21st December, 1857. Pa^e 227, M. V. 
This was an action for damages, arising out of the unwarranted act of 
the first Defendant, in marrying, in his capacity of Cauzee, the third 
Defendant, Plaintiff's wife, to the second Defendant, during Plaintiffs 
absence in the course of trade. 

The Defendants pleaded that Plaintiff had neglected to make provision 
for his wife for years before ; and that it was her wish to be married to 
the second Defendant, 
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The Moofiy Sadder Ameea held tiiat the first Defendant was not 
justified in acting as alleged^ unless it was shown that Plaintiff had left 
his wife in a state of indigence; and finding that such had not been 
proved^ the Moofty awarded Plaintiff Bs. 150^ damages. 

The Civil Judge considered that the first Defendant had made due 
enquiry, prior to divorcing the third Defendant from the Plaintiff and 
marrying her to the second Defendant ; and he, accordingly, dismissed 
the Suit. 

As the Sndder Udalut doubted the correctness of the Civil Judge's 
opinion, respecting the provisions of the Mahomedan law, as applicable 
to the case, the following question was put to the law officer i-^" If a 
man abandon his wife for many years, and cease to provide for her 
maintenance, can a Cauzee, on the application of the wife, divorce the 
wife from her husband?" To which the law officer replies : " Under the 
circumstances mentioned in the question, the Cauzee is not authorized 
to pronounce a divorce between the wife and her husband ; but the wife 
can, under the Mahomedan law, obtain justice by lodging a complaint 
against her husband for maintenance and for a house to Uve in.— Vide 
Futwa-i-Aulumgherry/' 

As, under the above exposition of the law, it is clear that the Moofty 
was correct in considering the divorce to be illegal, and that the Plain- 
tiff had grounds for his action for damages, caused by the said illegal 
divorce, the Sudder Udalut resolve to remand the Suit, in order that 
the Civil Judge may pass a decision on the correctness Of the Moofty's 
opinion respecting the amount of damages to be awarded. 
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ACCOUNTS. 

Merchant's— are admissible in evidence.... 
ACTS— See REGULATIONS AND ACTS. 
AGENT. 

Suits against the— .The Principal must be ) 
a party to the record in — f 

APPEAL, SPECIAL. 

The decision of a Principal Sudder Ameen ^ 
in an Appeal against the Decree of a f 
District Moonsiff can only be affected X 
by an— to the Court of Sudder Udalut. J 

APPEAL SUITS. 

Two — ^not strictly cross not to be disposed ) 
of in one Decree \ 



No. of the Date of the 
Suit. Decree. Fara. Page. 

1851 
19 of 1851, Nov. 3. 8 52 



1852 
23 of 1852, Mar. 22. 6 72 



1857 
70 of 1857. Aug. 26. 

1851 

11 of 1851, Mar. 3. 
49 of „ Sep. 8. 



Fresh Evidence in— .Vide Procedure. 

Neglect to file or obtaui Evidence in the' 
Original Suit. A party cannot be al- 
lowed to plead as excuse for — that the 
Court below did not specially call for 
it, provided that Court had fixed the 
issues under which the evidence might 
have been tendered by the party him- 
self. , 

Default before the Lower Court. An ap- 
pellant who has failed to account for — i 
cannot be allowed to produce testi- 
mony in appeal 

New Plea. An appellant cannot bring "^ 
forward a — as a ground for appealing > 
against the original decision J 



ap--) 
sti- f 



291 



11 20 
13 46 



• 39 of „ Aug. 20. 8 41 



Decrees in— .The Judj^e in Appeal" 
should in his — go fully into the 
case as set forth in the Judgment 
of the Lower Court, record his 
opinion upon all the material grounds 
ot decision seriatim and dispose of the 
reasons which have weighed with the 
lower Judge for or against the claim.^ 

Decrees in— should distinctly state whe-"] 
ther the Original Decree is affirmed or i 

reversed and if the latter the thing | 49 of „ Sep. 8. 13 46 
awarded should be precisely defined.... J 



1852 
22 of 1852, Mar. 18. J 71 



28 of 1850, Apr. 15. 82 72 



14 of 1861, Apr. 30. 6 78 



82 of „ Dec. 1. 7 109 
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APPEAL BVnS—CoHiifmed. 

Arbitration in— .Vide Arbitration. 



No. of the 
Suit. 



Date of the 
Decree. 



Para. 



...{ 



1853 
7 of 1853, Jan. 27. 6&7 



88 of 



Oct 



6. 
17. 



81 of 



1854 
Jan. 14. 



Regular Appeals lie to the Civil Courts'^ 
on Decrees passed b^ the Subordinate 1 
Courts in Suits instituted as Appeals > 
against decisions of Eeyenue Officers { 91 of 
under Reg. V of 1822 J 

Brigadier Conunanding Hyderabad Sub-" 
sidiary Force. Proceedings of the— 
in entertaining an Appeal and remand 
ing it to the Court of Requests in 
Suits for sums exceeding 200 Rs. were 
illegal under Sec. XVlI Act. XI of 
1841. Such appeals lie to the Court 
of Sudder Udalut alone. 

The Appellate Court when it comes to^ 
the conclttsioiL that the merits of a 
Suit should be pronounced upon, ought - 
to remand such Suit to the Court of 
original jurisdiction J 

Objection to the Original Decree. The'' 
party aggrieved by an original decision 
can bring every conclusion of the 
Jud^ to the test of the Appellate au- 
thonty and therefore itisno-that con- , e9o£i854, Dec. 16. 
siderations occurring to the Judge when ' 

weighinj^ the value of the facts put 
before him have not first been subject- 
ed to the reasonings of the party anect- 
ed thereby 

Order passed by the Collector in his Re- 
venue capacity. An Appeal Suit can- 
not be admitted for the reversal of an- 



115 



143 
148 



11 161 



9Sof 



Mar. 7. 



166 



22 193 



Ele-) 

»n-> 
a—) 



1855 
63 of 1855, Aug. 15. 



Default in the Original Suit. Not with-' 
standing — ^the Appellate Court should 
pronounce judgment on merits on 
a consideration of the record as it 
stands. ... ... ... ... ••._ 

Neglect to defend a Suit in the first^ 
instance, or omission to Appeal {^;ainst 
an order of the Lower Court refusing 
to receive an answer cannot be re- 
medied in Appeal 

Irregular Decrees in Origmal Suits- 
"Vide Decrees 



132of 
126 of 



:} 



86 of 



143 of 



Nov. 12. 

1857 

Oct. 1. 



1856 
Jan. 19. 



30. 



6 219 

6 229 
— 295 

5 235 

7 237 



Notice should be served upon Respon-'l 
dent to tie an answer in A{4)eal before > 
the original decision is reversed. ... J 

From the Decree of District Moonsiff. '^ 
The proceedings of a Civil Judge re- ( 
manoing an--io the Principal ^dder I 
Ameen for decision de novo are illegal, j 



1857 
3 of 1857, Jan. 15. 
36 of „ Mar. 23. 



270 
275 



70of 



Aug. 26. 8 291 
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No. of the 
Suit. 



Date of the 
Decree. 



Para. Page. 



1857 
. f 135 of 1857, Dec. »• 



163 of 



3. 



300 



4 302 



1853 
7 of 1853, Jan. 27. 



1850 
10 of 1850, Mar, 2$. 



6&7 115 



APPEAL SVn^— Continued. 

From decisions nnder 20 Rupees— Vide \ 
Suits. 

Parties in the Original Suit. When all' 
the — are not entered in the Appeal 
it must either be set aside for infor- 
mality or onlj considered as far as f 
the rights of the Apped parties are 
concerned ^ 

ARBITRATION. 

An Appeal Court bannot send an Ap-'' 
peal suit to arbitration under Reg. 
aX[ of 1802 ; that Regulation can 1^ f- 
called into exercise only in regard 
to Original Suits. ... ... ...^ 

Decision of Arbitrators— Vide Decrees,... 
ASSIGNMENT. 

Of Bonds — Vide Bonds 

BILL OF EXCHANGE. 

Endorser of a— is responsible for the') 
amount thereof by virtue of such en- > 121 of 1856, Dec. 17- 
dorsement. J 

BONDS. 

Assignment of— -.In the— for a valuable "J 
consideration the obligee need not of > 
necessity be a party to the transaction. J 

CAMP FOLLOWERS. 

CIRCULAR ORDERS. 

Order dated 22nd October 1829 is only^ 
applicable to cases in which the lan£ I 
or nouses on which rent is due are j 
claimed as well as the rent itself. 

Order No. 48 does not shut out par'N 
ties from preferring any claims founded f 
upon distinct transactions entered into f 
by them. ,) 

Do. Under — private adjustments 



1856 



18(0 
10 of 1860, Mar. 28. 

1854 



■i 



185d 
36 of 1852, Dec. 8. 



32 of 



1853 
Feb. 19. 



1857 



execution of*^ Decrees stould never be > 145 of 1856, Mar, 25. 
upheld. J 

COLLECTORS. 

Appeal for the reversal of an Order pass'*\ 1855 

ed by— in his Revenue capacity—Vide > 63 of 1855, Aug. 15. 

Appeal Suits ...3 

COSTS. 

Parties are not to be deprived of th6ir^^*^ 1857 

on the ground of their having recourse I 48 of 1857, April 23. 

to Courts in Keu of a Suit under Reg. I 32 of „ July 15. 
V of 1832 befwe the Collectors. ... ) 



8 265 



13 110 



9 128 



8 277 



6 219 



280 

287 
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No. of the 
Suit. 



Date ot the 
Decree. 



full^ 



1857 
48 of 1857, Ap. 23. 



1852 
73 of 1852, Nov. 20. 

1855 
73 of 1854, Mar. 7. 






1853 
45 of 1852, Mar. 29. 

1854 



COSTS— OWf««^<f. 

In Decrees for Bents or Revenue 
^-should be awarded nnder 
XXVin of 1802, Sec. XXXVI and 
XL J 

CX)URTS OF FORJIIGN KINGDOM. 

A Suit, the claim in which has been the^ 
subject of a Decree of— is actionable > 
and should be decided on merits. ... j 

The judges of this country are not com-'l 
petent to call in question the Decrees > 
of the.— 3 

CURNUMS 

Succession to the Office of — under Regn. 
XXIX of 1802, Sec VH-Vide Reg. 
and Acts. 

Suit for the dismissal of^under Sec, T1 
Regn. XXIX of 1802— Vide Moon- ^ 62 of 1854, Sep. 11 
sifis District J 

DAMAGES. 

Description of— referred to in Regu-^ 
lation VI of 1816, Sec. XH. Clause [ 
I — Vide Regulations and Acts. ...J 

Deprivation of honor. Damages are ad- 
judicable for — 

Persons refusing to associate with an-l 1857 

other do not make themselves liable > 100 of 1857, Oct. 28 
for—. J 

DEATH. 

On the — of a Defendant before a decree" 
is passed it is incumbent on the Courts 
to receive a Supplemental Plaint and to 
serve the heirs of the deceased with a 
notice to defend the suit ^ 

DEBT. 

Pajinent of a — ^to a third party not men-) 
tioned in the bond is inadmissible.... f 

DECREES 



71 of 



1854 
Oct. 9. 



-•> 1856 

.j 139 of 1856, Nov. ^4, 



1851 
15 of 1851, Apr. I 



1856 
44 of 1856, Aug, 13. 

1851 
11 of 1851. Mar. 3. 
49 of „ Sep. 8. 



In two appeab — ^Vide Appeal Suits. . . . •< 

More Deeds than one discussed m a — to^ 
be severally distinguished by a number > 11 of 1851, Mar. 
or letter and referred to accordingly. J 



Stigmatizing parties. Judges to abstain ) 
from — ^in their Decrees j 

Declaring an alternative — ^Vide option. ... 

In appeab, preparation of — VideAppeals. I 

■ Judges to confine themselves to the is- 1 
sues arising upon the Pleadings. ... J 



32 of 



July 21. 



17 of 1850, Aug. 2. 

39 of 1851, Aug. 20. 
49 of „ Sep. 8. 

1851 

44of „ Aug. 28. 



Para. Page. 

5 280 

7 & 8 107 

7&8 204 

16 137 

9 173 

6 178 

5 261 

7 298 

8 23 

9 249 

11 20 
13 46 

12 21 

10 28 

6 39 

8 41 

13 46 

5 44 
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DECREES— (?o«^«»«<?rf. 

Grounds of decision. Stating in a— that^ 
having fully explained to the parties | 
the — ^it is mmecessary to enter them Y 
in the Decree is contrary to all prac- I 
tice, precedent and law J 

Parties not before the Court. Adjudging^ 
property to — is irregular and contrary }■ 
to practice ...J 

AU — must be expressed in the clearest '\ 
and most precise language and what f 
they adjudge must be set forth in dis- 1 
tinct and positive language J 

Of the nature of compromise between"^ 
the parties who had expressed no as- ^ 
cent thereto cannot be passed. ...J 

Statement of points. A Decree which ) 
does not contain a — is incomplete. ... J 

Promise of payment. A decree based en-"^ 
tirely |upon an alleged — made subse- 1 
quent to the filing of the suit in which }• 
the decree was passed cannot be up- | 
held J 

Decision of arbitrators. Judges in adoptO 
ing the — should state the grounds of I 
such decisions in their Decree that may [ 
be founded thereon. J 



No. of the 
Suit. 



Date of the 
Decree. 



1851 
60 of 1851, Sep. 8. 



i* » 



31S 



Para. Page. 



11 46 



13 46 



63 of „ Oct. 1. 13 49 



1852 
20 of 1852, Mar. 11. 



22 of 



18. 



1853 
7 of 1853, Jan. 27. 



32 of 1852, Feb. 19. 



Objections to the exeeution of ^— Vide Cir- ) 
cular Orders ,• ) 

Withdrawal of a suit after a— has been" 
passed therein. It is informal to file a 
petition from Plaintiff for the — the 
proper course being for the parties to 
file a Razeenamah ...^ 

Objection to Original — Vide Appeab. 

Based on an old letter addressed by Go-^ 

vemment to one of its officers — ^Vide ^ 95 of 1855, 
. Evidence J 

Effect of a— for division of property — 
Vide Hindoo Law 



47ofl854, 



69 of 



'!} 



66 of 



Irregular — .When parties submit to — ^^ 
such decrees cannot be interfered with ^ 143 of „ 
as respects them J 

Private adjustment on account of — Vide ) 
Circular Orders. J 145 of 1856, 



1854 
July 20. 



Dec. 16. 

1855 
Aug. 29. 

Sep. 5. 

1866 
Jan. 30. 

1857 
Mar. 25. 



DEEDS AND DOCUMENTS. 

Bonds, assignment of— vide Bonds. -j 

More-than one referred to in a Decree — 1 
Vide Decrees ;.. f 



1850 

10 of 1850, Mar. 28. 

1851 

11 of 1851, Mar. 3. 



11 69 
9 71 



12 of „ June. 30. II 84 



9 115 

9 128 

16 169 

22 193 

5 221 

6 223 

7 237 

8 277 

6 1 

12 21 
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No. of the Date of the 
Suit. Decree. Para. Page. 



1851 
61 of 1849, Apr. 14. 13 25 



DEEDS AND jyOCViiENTS-^Continued. 

When a — ^has once been admitted before' 
a Court by the party executing it, 
it is not safe nor fitting for the 
Court on a future occasion to accept 
from the same party a plea urgjed m , 
objection to such J 

0"Sf./^j?^^ ^ ^"^ ^^^ ^''*^*'** ''^'^\ 49ofl851, Sep. 8. 11 45 
Vide JiiViaencc. ... ) » r 

Umregistered Mortgage-^ ^nder Act^ 
Registered — of sale Y xiXof 184.S 

of a subsequent datej -»^^oii5W. i 30 of 1850, Sep. 22. 10 49 
the former cannot be invalidated by 
the latter ^ 

Comparison of disputed signature — ) 1852 

Vide evidence J" 83 of 1851, Oct. 27. 9 & 10 105 

A deed concerning property which at the ") 18 53 

date of its execution was under litiga- > 5 of 1853, Jan. 24. 8 114 

tion is not illegal j 

C 10 of 1852, Apr. 23. 10 140 
Deed of Division— Vide Hindoo Law. < 1857 

(. 5 of 1857, Apr. 29. 9 282 

Mortgage-Vide Mortgage. ... K. , , .,, ^f | 



Fictitious consideration. A deed of sale ) 
with — in lieu of a deed of gift is valid, f 



28 of 1853, Oct. 29. 12 151 
56 of „ Dec 24. 8 157 



Consideration. Inadequacy of — cannot) 1854 

render a deed feirly obtained invalid, f 44 of 1854, Nov. 15. 6 181 

Burthen of proof. A deed is itself prima"" 
facie eviaence of the completeness of -.^.j. 

the title of the party who holds it and I fio ^f t?u% a mo 

the— that the transaction was other- f ^^^* » ^^' ^' * ^^^ 
wise than the deed expresses rests 
with the person who executed it. ...^ 

Conditions oi a bond sued on must be") o^/iccc »ir f c oa^^ 

upheld in all rcspecU j 2 of 1855, Mar. 7. 6 206 

Contracts manifestly injurious to one of^ 
the contractinff parties; Effect in ^ 22 of „ July 4. 8 210 
equity cannot be given to— ...J 

Invalidity of — A plea to the — must be"] 
taken by some party oth^ than the }- 89 of „ Oct. If. 5 227 
author of the Act himself. J 

Delivery of the — .No transaction can be) - 

deemed complete before the— ..)""** " '» 

Signatures, comparison of— Vide Evi-) 

dence J 91 of „ Oct. 17. 6 227 

Eflbct of registered over unregistered^ 

underActIofl843— Vide Regulations > 112 of ,f D^c. 5, 6 230 

and Acts J 
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DEEDS AND DOCUMENTS— Ci?«/««««t;. 

Deed of sale. A—cannot be pronounced "N 
invsdid on the ffronnd that no men- f 
tion of it is made in a similar deed of i 
a subsequent date j 

DEFENDANT. 

Death of— Vide death -< 

DOCUMENTS.— Vide Deeds and Documents. 
ENDOWMENTS. 

Charitable Institution. 

The heirs of the founder of a — have no") 
right to interfere in its management | 



No of the 
Suit. 



Date of the 
Decree. 



Para. 



yps-y 






1856 
17 of 1856, Mar. 10. 



1851 
15 of 1851, Apr. 3. 



1851 



BgC. 



2-11 



%z 



\% sa 



'1 



1854 
69 of 1854, Dec 16, 



1855 
95 of 1855, Aug.JJ9. 



261 



19 192 



umess some special right of super- ^ 50 of 1850, Apr. 17- 
vision be reserved to them by the j 
founder. ... J 

ENGLISH LAW. 1856 

Of Maintenance of suits— Vide suits. ...129 of 1856, Dec. 10. 
ESTATES. 

Marnier of— can only recognise legal 
claims upon the — and is inoompetent to 
revive such as have become extingui- 
shed by Law. ... ... ... 

Nuzzers. The Gk)vemment can have no 
right to abolish — which formed part of 
the acknowledged Revenues of an— 
when it passed out of their hands.... 

EVIDENCE. 

Deed once admitted before a Court — 1 
Vide Deeds and Documents. ... f 

Letter. Admission as evidence of a — ^^ 
addressed by the CivilEngineer instead I 
of deputmg an Ameen in accordance { 

with Sec. XVin Eeg. HI of 1802 is \ 36 of 1850, Aug. 7. 8 9&10 39&40 
irregular, and if the Civil Engineer's " 
opinion be deemed necessary he should 
be cited as a witness 

The contents of a writing cannot bel 

proved by mere oral — ^if the writing it- > 

self be in existence and attainable. ... J 
Accounts of a Merchant — Vide Accounts.. 



1851 
61 of 1849, Apr. 14. 



13 



221 



%% 



is ^ 
r'sl 
Id 



49 of 1851, Sep. 8, 11 45 



Fresh— in Appeal— Vide Procedure. 

General practices. Judges must deal^ 
with the evidence before them and not > 35 of 
with— J 



19 of „ Nov. 3. 

1852 
22ofl852» Mar. 18. 



8 



AjMT. L 



n 



n 



Neglect to file or obtain— in an Origi-1 oo^rioKA 
1^ Suit-Vide Appeab. ... .. f ^S of 1850, 

On behalf of Appellanta declared ex-l i^^fioei 
parte in OriginS Suits-Vide Appeals f ^^ ^^ ^^^^> 

Promise of payment'—Vide Decrees. ... 12 of 1852, June 30 



15. 


22 


n 


30. 


6 


78 


30, 


11 


M 
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No. of the Date of the 

Suit. Decree. P&ra. Page. 

EVIDENCE— Cb«/«««tf(/. 

Hand writing of a deceased person. Ad-^ 
mission of evidence in proof of a docu- I 1852 

mentbeing in the— as collateral proof, | 8S of 1851, Oct. 27. 9&10. 105 
is not illegal J 

Disputed signature. Comparison of a — ^^ 
with one admitted to be genuine is ^ 83 of 1851, Oct. 27. 10 105 
not contrary to Law but is most useful. J 

Eurthen of proof in the case of Deeds'^ 1855 

andDocuments— Vide Deeds and Do- f- 89 of 1854, Feb. 7. 9 198 

cuments 

The Plaintiff cannot be odled upon 

substantiate a clsdm already shewn m I 

the bond and when the Defendant ad- f 37 ^^ggg ^ l. 5 & 6 213 

nuts the execution of it, it rests with f *" "* *"*'•'* -^^ 

him to shew why be should not be I 

bound by the terms thereof. J 

An old letter addressed by Govemmenf^ 
to one of its Officers. A Decree based ^ 95 of „ „ 29. 5 221 
on — is irregular. J 

Si^atures. Comparison of— does not in"^ 
itself afford any evidence in establish- i- 91 of „ Oct. 17. 6 227 

mentofaBond. J 

Written— of a debt cannot be set aside"^ 1856 

but on cancehnent of the document or ^127 of „ Jan. 30. 6 236 
production of a written dischai^e. ...J 37 of 1856, Aug. 20. 5 250 

Oath of Plaintiff does not constitute*^ 
sufficient evidence to justify an award >133of 1855, Apr. 26. 5 247 

against the Defendant. J 

Documentary — for adoption — ^vide Hin-1 1857 

dooLaw f 29 of 1857, Mar. 16. 5 274 

Letters. The signatures of the writers^ 1 

of— must be proved before they are 

admitted in evidence 

Originals. The — of documents copies of 

which may be put in evidence must 

be produced ana proved 

Depositions of deceased individuals. 

The deaths of the persons must be 

proved before the — are admitted in 

evidence 

Depositions given without oath. Recep-^ 

tion of copies of — ^when the parties | 

themselves might have been cited be- f 2 of 1857, July 1. 10 284 

fore the Court is contrary to a well | 

known principle of — J 

FOREIGN KINGDOM, Courts of— Vide Courts, 
FORGER AND SUBORNER OF PERJURY. 

Criminal Courts. If the record justifies"^ 2g5i 

SlSr rr?S..^\ hiK [ 52of 1851. July 31. 11 

trial before the— J 
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No. of the 
Suit. 



Date of the 
Decree. 



GOVERNMENT. 

An old letter addressed bj- 
officers — Vide evidence. 



'to one of its 



Its) 



Bi^t of — to abolish 
Estates. 



Nuzzers — Vide ) 



HEIRS- 

Of a Defendant — ^Vide death, 

The— of the founder of a charitable insti- ) 
tution — Vide endowments J 

HIGHWAY. 

The circumstance of an individual not*^ 
personally using a — for anv number of | 
years would not extinguish his right I 
to use it whenever he pleased. ...J 

HINDOO LAW. 

Widow. Under the provisions of — a — ^^ 
has no power over real property which I 
at her decease must aescend to her { 
sons in equal proportions J 

Widow in a divided Hindu family has' 
no power to alienate the immovable 

Eroperty inherited by her from her 
usoand except a small portion there- 
of for religious purposes alone, but 
she has absolute authority over the 
personal or movable property similarly 
inherited 



1855 
95ofl855> Aug. 29. 



1851 
15 of 1851, Apr. 3. 

60 of 1850, „ 17. 



1857 
Ul of 1857, Dec. 9. 



1850 
23 of 1849, Aug. 29. 



Par& r^!^. 



221 



B 23 

12 26 



,., 307 



10 



1851 
5 of 1851, Jan. 30. 






62 of 1847, Sep. 28. 15 



10 



10 18 



20 



2i 



Debts not contracted for the benefit of^ 

the family : Brother and other co- I 

parceners of a debtor are not jointly S 27 of 1850, Dec. 

answerable with him for the payment | 

of— ..J 

A person has not the power to dispose*^ 

of all his property so long as he is ^ 

able to beget children. J 

The wife and son of an individual are*^ 
not liable during the life-time of that f 43 of 1850, Mar. 31. 
individiuJ for debts contracted by him.J 

Regulation m of 1802, Section XVII,") 
Vide Regulations and Acts. 5 

Pension. The— granted by a Zemindar'^ 
to his Dewan for services rendered, ^ 45ofl850> July 3. S&V6 20&27 
cannot be revoked J 

Family. A village granted for the ex-^ 
press purpose of maintaining the rank | 
and dignity of a— cannot be divided ^ 
but the annual produce is liable to be I 
parted J 



43 of 



31. 



11 



5 of 



5&6 M&m 
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No. of the 
Suit. 



Dtiie of the 
l>ecrec. 



HINDOO LAW— Cottiinued. 

Will. A Hmdoo could dispose by 
all his property 

Do. A — excluding the widow of the Tes 
tator is valid 



Para. Page. 



!'S 



1851 
43 of 1849, Nov. 27. 23 55 



» ft 



Adoption of an eldest or only son is au~^ 
act alien to the principles of— such I 
however by a paternal nude is sus- j 
tainable. ^.J 

Husband is entitled to retain the pro-*^ 
perty given to his deceased wife as i 
Dowry only if their marriage has been { 
performed under one of certain forms. J 

Kamaven or Managing Member. Pro-' 
perty belongins^ to a Tarwaad is an- 
swerable for debt contracted by the — 
unless it can be clearly and satisfacto- 
rily proved that they were not con- 
tracted for the benefit of the Tarwaad 
and the formal consent or signature of 
the other members of the family is not 
necessary to render documents execu- 
ted by hun valid and binding. ...^ 

Foster son. Hindoo Law does not re- 1 
cognize a— f 

Brother cannot be received in adoption ) 
l^y a brother ) 

Gotrum. The adoption of the person of ^ 
a — diiferent from that of the adopter's f 
— ^when hoj3 belonging to the latter C 
are not available is legal and valid. ... J 

Win. A Zemindar is not competent by— "^ 
to divest the legal heir of nis right to ( 
the succession of the estate provided { 
it is ancestral.... J 

Will. A man is authorized to dispose oF 
his property by — which under tne Hin- 
du Law he could have alienated 
during his survivorship by any other 
instrument. ... 

Son adopted by the widow. The right of^ 
a— under the permission granted to t 
her by her husband commences from ^ 
the day on which the will containing I 
such permission was written. ...J 

Will can confer no right in opposition to — 

A daughter having a son is entitled to*^ 
inherit the property of her father to 
the exclusion of a sonless daughter, ^ 
the latter however should be provided I 
for her maintenance J 
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23 



11 of „ ^, 29. 19 60 



1852 
20 of 1862, Mar. 11. 5 68 



38 of 1852, Apr. 30. 15 77 

1856 
95 of 1856, Dec. 17. 6 263 



1852 
74 of 1851. Apr. 30. 


8 


80 


20 of 1861, Aug. 30. 


9 


91 


23 of 1851, Sep. 16. 


16 


98 



21 99 

28 101 

38 102 

35 103 

25 of „ Dec, 20. 9 & 11 112 
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HINDOO JjtLVf'-Contimied. 

Statute of Limitation. Applicability oH 
— to cases of Inheritance, vide Limita- > 
tion. ... J 

Widow.* Alienation by a — of Her decea-*^ 
sed husband's property is allowed by | 
the — when sucn is rendered requisite y 
for the payment of family debts or for | 
her necessary subsistence J 

Ancestral property. The inheritance of^ 
real property does not render the sub- f 
sequent accumulation of real and per- 1 
sonal property liable to be considered — j 

Wife and a daughter. A deed of division'^ 
cannot be executed allotting a share f>- 
to a — in common with a son. ...J 

Do. and Do. A Hindoo after giving the^ 

son his share may gjive over to his — 1 

consisting only of per- ^ 



No. of tlie Pate of the 

Suit. Decree. Para. Page. 

1853 
27 of 1852, Feb. 5. 14&15 118 



the residue 



01 > 

ist 
vi-i 



sonalty. ... J 

Real property which descended by in-^ 
heritance should form a portion of the f- 
property given to the son J 

Father and son. In dividing self acquir-^ 
ed property, the father takes tow thirds | 
and the son one third, in the case of ^ 
ancestral property the division must * 
be equal 

Wife and daughter. After a legal divi 
sion between the father and son, the j 
father can give away his share consist- ^ 
ing both of real and personal property 
to his — _ 

Deed of Division. The mere execution 
of a — ^is not sufficient to constitute 
divided i)roperty ; there must be an 
actual division of propert^v, each taking 
possession of his allotted share. 

Dowry, A man cannot dispose of his 
wife's jewels given or received as— ex- 
cept under certain circumstances. 

Wife is eutitled to recover before or 
after the death of, her husband the . 
value of her property appropriated in Y 
redeeming the family lancus from mort- 
gage. ... ... ... ... ..,_^ 

Sepulture. Ground once accorded for^ 
the purposes of — cannot be resumed ?• 
for any other purpose. 

Conditional adoption. There cannot be 
a — The act of adoption to stand at all 
must be a complete and conclusive 
one putting the adopted son in the ex- 
act position of a begotten son. 



31 of „ „ 22. 18 131 



14 134 
1855 
86 of 1854, Feb. 17. 1^ 201 

1853 
9 of „ Mar. 3. 15 134 



»» >» •> t> 



» >l •> M 



»> » » » 



)> 9> 



10 of 1852, Apr. 23. 

1857 
5 of 1857, Apr. 29. 

1853 
31 of 1853, Nov. 5. 



1854 
72 of „ Jan. 17. 



10 140 

9 28^ 

8 153 

8 153 

5 163 



9 of 1854, Sep. 20. 9 174 
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HINDOO LkW'-CoHiinued. 



No. of the Date of the 
Suit. Decree. 



58 of 



48 of 



86 of 



3 of 1855, 



Divided coosiiiB. On the death of the"^ 
widows of two undivided brothers^ the 
widow who died first leaving a daugh- ! 
tcr, their propertv devolves on the—in j 
ihe family to tne exclusion of the j 
daughter ^. ...J 

Divided Membership. The law recogni-"^ 
zes no arrangement as constituting — i 
short of entenng upon an actual appro- f 
priation of divioed shures J 

Junior Member. The debt incurred byl 
ft—cannot be charged upon the familj. f 

Undivided family. A member of an — ^^ 
cannot bring any part of the family I 
property to sale in satisfaction of indi- ^ 49 of 
vidual claims of his own or in brhalf | 
of the branch to which he belongs.... J 

Widow. When a Plaintiff who sues for^ 
the division of undivided familjr pro- j 
perty demises before the suit is ^ 
Drought to an issue his — can have no f 
right to continue such suit J 

Adopted son* It is not competent to au'^ 
individual to give up a position such as ^ 
that of an — ... J 

Division. The fact of one member of a^ 
family living separate from another af- 
fords no proof of— and in the sale of 
a funily property by one of them, the 
consent of the other or the existence I 
of some family necessity is necessary | 
in law J 

Hindoos. In cases the parties in which'^ 
aiv— opinion on points of Law can- f 
not be taken from the Mahomedan \ 
Law Officer. J 

Son obtained by gift bein^ cut off from*^ 
alliance under the — ^with his natural | 
kindred they forfeit all claims to sue- \ og ^r 
oeed to his Estate which on his de- j 
mise without issue reverts to the j 
adoptive family. 1 

Self acquired property. The alienation j 
by an undivided member of a Hindoo > 52 of 
family of his— is good in — J 

Properff conferred upon a sister at her ] 
marriage. A Hindoo female has no ^ 
right to inherit — ...J 

Decree for division of property. When*S 
the holder of a — dies oefore it is car- 1 
ried into effect, he is to be considered { 
to have died as an undivided member. J 



1854 
3 of 1854, Oct. 18. 



Para. Page, 



10 180 



Nov. 18. 20 185 



Nov. 22. 



Dec. 13. 



1855 
Feb. 17. 



187 



188 



19 201 



7 203 



y 12 of 



22 of 



Mar. 7. 7 207 



July 4. 



210 



Aug. 8. 8 215 



22. 



220 



62 of 



66 of 



Sep. 5. 6 222 



6 223 
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No. of the 
Suit. 



Date of the 
Decree. 



Para. Page. 



HINDOO LAW, --Continued. 

Maintenance. A deed given to a female^ 

for assignment of land for her — should ^ 75 of 1855 

he- enforced J 

Son. A bond executed by the — could^ 

not be binding on the father or on the y 83 of „ 

family property. .. „. ...J 

Widow is not entitled to a share in the ] 

property which remained undivided at ! -ini- p 

the death of her husband, but only to f ^"^ ^^ *' 

maintenance J 

Joint family property. The share of an | , , « j? 

individual in — is liable for demands y^^'A^^ '* 

against him ... ...J ^^*^^ » 

Malintenance. A share in family pro- ) 

perty cannot be awarded for the— of VI 48 of „ 

a widow. J 

Ancestral property. Division of — should'^ 

be equal amongst all the sons and not V 139 of „ 

according to the number of wives. .. J 
Widow cannot alienate immovable pro-"^ 

perty but with the consent of her y 141 of „ 

heirs J 

Majority. Seventeen is the age at whiclH 

a Hindoo should be considered to ^136 of „ 

have attained his — ... J 

Second adoption rendered invalid by j 

cause of tlie existence of the son first 1 14,3 of 

adopted cannot become valid by his f ' ** 

subsequent death. j 

Maintenance of the wife. The husband ] 

alone is bound to make provision for ^ 146 of „ 

the — during his life time. ... ..J 

Dancing girls. Recognition as daughter I 

suffices to constitute adoption among — i 
Adoption of a brother-in-law. Where no"^ 

legal bar existed to the marriage be- j 

tween an adopter and his adoptei son's ^ 97 of 

mother in her maiden state, the — is | 

not opposed to the principles of — J 

Widow. The landed estate of a^ 
man dying without male issue or 
undivided cousins (Dayadies) des- 
cends to his — who however can- 
not without the consent of the 
ulterior heirs or persona entitled 
to maintenance alienate the pro- 
perty except a small portion for 
certain purposes ...J 

Inheritance. The — of an estate^ 
does not entail an obUgation on / 32 & 23 of 1857 Mar. 5 
the sons beyond the value of C ' 

such estate J 



1855. 
Sep. 5 

Oct. 17 

Nov. 14 
Dec. 5 

„ 10 

1?56. 
Jan. 16 

„ 30 

Feb. 13 

„ 13 

,, 13 
6 of 1856 Apr. 23 

Dec. 24 



5 224 

6 226 

5 229 
7\ 



231 



5 233 



6 234 
8 . 236 

6 238 

6 238 

6 239 

5 246 

8 267 



1^ 



124 of 



1857. 
Jan. 8 



5 & 6 268 



6 273 
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Ko of the 
Suit. 

HINDOO LA.'W, -^Continued. 

Adoption. The absence of docn-\ 

mentary evidence is not fatal f oo 0^1057 
to — if trustworthy parol evidence r . r 
be adduced ) 

Undivided brother's son inherits^ 
the property left by the brother / 
who died without issue and the > 149 of 1856 
wife of the latter is only entitled 1 
to maintenance J 

Maintenance. When a widow re-'v 
ceives pension from Government/ j, .^ 
sufficient for her — she is not en-r" 
titled to separate provision ) 



Date of the 
Decree, 



1857. 
Mar. 16. 



Para. Page. 



274, 



Mar. 25. 6 



278 



Ibid Ibid Ibid Ibid. 



Goorookul of a Pagoda should be" 
succeeded by his only surviving!; 
son though adopted by another. 
The widows in the family 
should be maintained.. 

The prohibition that one with" 
whose mother the adopter could 
not have legally married must 
not be adopted, refers to such 
blood relationship as would have 
prohibited their marriage 

Brother-in-law. A — is not responsi-"^ 
ble for the debt of a deceased I 
brother-in-law from the circum- i 
stance of his aiding, his sister in [ 
the management of her hus- I 
band's property J 

Leper. The moment a person be- -v 
comes a — he forfeits his right t 
of inheritance and his son cannot i" 
therefore claim his share > 



y 108 of 1856 April 16 .4 & 5 279 



14 «& 15 of 1857 AprU29 



283 



8 of „ July 1 8 



133 of „ Nov. 18 3 to 7 298 



INTEEEST. 

Usufructory mortgage. If the net->, 
produceof an— has fallen short 
ofthelegal— no portion of the 
principal has been liquidated and 
an usufructory mortgagee having 
accepted the usufruct in lieu of 
interest cannot demand any thing 
more 

Under Eeg. XXXIV of 1802. Sec. 1 
IV and VIII. Vide Regulations } 
and Acts J 



60 of 1847 







61 of 



1850. 
Jan. 31 



July 1 



13&14 



15 
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No of the Date of the -d^^ t5„^^ 
Suit. Decree. ^*™- ^»S<>- 

IH^TEWEST. —Continued. 

Disallowance of— stipulated in a'\ 1850, 

document on the ground that no l^^^ jg^ ^^^ jg ^^ ^5 

demand was made is contrary to i 

judicial practice and precedent... J 
"Wnen'— is not expressly reserved") 1852. 

in a bond. Act XXXII of 1839 I 83 of 1851 Oct. 27 11 106 

gives discretionary power to j 

award or disallow it J 

Principal composed of— .Eegulation ") 1853. 

XXXIV. of 1H02 Sec. V.autho-^ 1 of 1852 April 2 16 137 

rizes the exaction of interest on — .J 53 of 18^ Oct. 16 8 147 

JUDGES, CIVIL. 

Should conform themselves to the^ 
decision of the Court of Sudder I 

Udalut and carry out strictly > i^ ^p tt^u '? q i9a 

and truly the orders which they C ^^ ^^ - ^^^' ^ ^ ^^0 

may communicate to them J 

LIMITATION, STATUTE OF 

Kevenue Authorities. Complaints -j 1853- 

made to the— cannot consti- > 84 of 1851 June 30 11 & 12 82 

tute an exception to the — ^ 

Cases of inheritance under the-v 
' Hindoo Law. The Statute of— is I 1853. 

applicable to— under certain cir- r 27 of 1852 Feb- 5 14 to 17 118 

cumstances J 

A Claim which though once ex-"^ 

tinguished by the — but had i 

been admitted within 12 years I 24 of 1851 „ 15 12 123 

from the date of the msti- j " 

tution of a suit is not barred by I 

the— J 

All Claims founded on mortgage j ^ g-j^ 

are specially exempted from the C ^^ ^ ^gg^ g g? 9 175 

operation of the — ) ^ 

Benewal of Claims extinguished ) 

by the— by Manager of Estates C 69 „ „ Dec. 16 19 192 

— Vide Estates ) 

Instalments. In Suits on Bonds'^ ^^ p^^ Ig ^ ^^^ 

payable by— the— runs from the " " lg^^ 

date of the expiration of each J. 27,. 1855 Aui?. 1*5 8 217 

instalment and not trom failure ^ ^^^^ ^^ 3 23;J 

of payment of the fu-st— J " " 

The mere institution of a Civil \ 

action subsequently withdrawn f 1857. 

does not give a fresh starting f 98 of 1857 Sep. 16 294 

poin t with regard to the — J 

A Suit dismissed by a Lower Court "j 

as barred by the — but consider- . 

ed otherwise by the Higher i^gS,, „ Oct. 5 295 

Court on Appeal should be r »» »> 

remandod fur disposal on its 
merils / 
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MAHOMEDAN LAW. 

Eegulation III of 1802 Section \ 1B51. 

XVII. Vide Regtu. and Acts.... / 43 of 1850 IMarchSl 
Widowed step-mother. There is"^ \f^h%, 

no provision in the— that an in- V ^^ jgB-3 gep. '3 6 143 

dividual should maintain his — .J '* 
United family. One member of^ 

an— is not liable for a debt incur- I 1855 . 

red by another unless by some [• gs . 1854 Jan. 20 6 196 

written mstrument he had mcur- I 

red such liability J 

Marriage of a female within a"^ 

short period from the death of 1 

her husband is invalid in the— i ^ ^ggg g 5 4^5 223 

and she can have no claim for f " ^ 

maintenance on the person mar- 
ried the 2nd time 3 

Divorce between the wife and her | 

husband. The Cauzee is not I s 

authorized to pronounce a — on | 1857. 

the ground that the man aban- \ 172 „ 1857 Pec. 21 5 308 

doned his wife for many years, I 

she can sue him for mainte- I 

nance, &c J 

MAINTENANCE. 

A Decree for — should clearly layl 

down upon what grounds as | 1851. 

ahsing out of the conduct of}- 81 of 1851 Nov. 10 6 53 

the party having to pay mainte- I 

nance, such award is made...... J 

Institution and Vakeels, fees in i 

Suits for— Vide Suits and Va- > Ibid Ibid S Ibid. 

keels J 

MAROOMAKATOYEM LAW. 

Ancestral Property. A member '\ 

of a family governed by the — f 1854. 

cannot alienate any portion of y 54; of 1854 Pec. 20 7 196 

the — belonijing to such family, i 

out of the Ime of descent } 

Will. The — being a branch of 1 \%h^ 

Hindu Law, effect cannot be C ^^ ^ ^3-5 p^^. 27 6 240 

given to a— imder that law \ 

Gift. Property in the absolute *\ 

control of the giver may under I 

the— be alienated by — to consti- > 125 of „ 99 »> Vq\^ 

tute which however possession V 

must have been conferred J 

Gift. A deed of — not assented to "J 

by the important anundravens L i ri ^r ft 241 

in the family of the donor is i ^^^ ^* " ^' 

invalid under the — y 

The division of family property "v 

cannot be enforcea under — iff 1857. 

opposed by other members of | 4 of 1857 cJuly& 5&6 286 

the family } Digitized by CjOOglC 
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No of the Date of th^ •, _ ^ 

Suit. Decree. ^*^- "^"S^ 



MERASEE. 

Lands in — Villages. Government '^ 

Officers have not authority un- f , «« ,. 

?rrr/re?rrt^Ton(i*ofi849 Dec.17 7 17 

period of years J 

Waste lands. When Meraseedars^ 
never attempt to cultivate — them- 
selves nor obtain others to do / 1852. 
so, the Government are compe- [ 30 of 1851 April 22 10 74 
tent to seek for cultivators for i 
such land J 

Swatuntrum. Where Merasee lands'^ 
are enjoyed in common by all j 

the shareholders, it is not com- q/\ q/» .j f 1 4. ^S 

petent to a single shareholder >«o ^r. " \ April 22s ^ « i5! it 

mdividuaUy to come forward «^^ ""^ » J ^ 19&10 77 

and prosecute a claim for — on 
any given portion of such land... J 

MERASEE OFFICES. 

The immediate heirs of the holders *\ 
of— are entitled to succeed to ( 1853. 

such — on the occurrence of i 34 of 1853 Oct. 22 6 149 

vacancies... i ^ 

Archita and Prohitha — may ve8t-\ 
in females but not an Aucharia > 74 of „ Nov. 12 12 & 13 166 

Pooroosha Merasee J 

Forfeiture of— by goorookul of a ") 1854. 

Temple— vide Temples > 8 of 1854 Aug. 9 7 170 

Females. Merasee Offices may -j 
rest in — the duties there- > 1856. 

of being discharged by deputy. J 97 of 1855 April 9 9 244 

MILITARY COURTS OF REQUESTS. 

Remand of cases to— on the "j 1852. 

ground of informality or irregu- 5-75 of 1851 Dec. 1 13 107 

larity is inexpedient J 

Entertaining of appeals by the^ -1854 

Appeals J 

Remand of cases to— more than| 
once under Section XI Act XI> 81 of „ Jan. 14 10 161 

of 1841 is illegal ^ 

A Party merely residing in a Mili- 
tary Cantonment and not carry- I 

ing on anjr trade or business in > 12 of 1854 May 15 12 168 

the Bazar is not amenable to — f 
under Section II Act XI of 1841. 
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326 INDEX. 

No of the Date of the x»„^ t>^„^ 
Suit. Decree. ^^~- ^*«^ 

MOONSIFFS, DISTRICT. 

Jurisdictiqn of — under Clause Ist*^ 

Section XI Regulation VI of 

1816 is dependent upon the | jg^^ 

actual residence within hjs juris- \ 93 ^^ jggg ^^^ * ^ 5 165 

diction of the Defendants at 

the period of the Institution 

of the suit J 

Jurisdiction of— .The circumstance^ 

of some of the Defendants being 

within the limits assigned to- / ^^^^ j^^.^ ^ ^^ 

while others reside outside ot it f 

bring the suit and all parties 

associated therewith under the — J 
Jurisdiction of— Suits for the disO 
. missal of curnums under Sec- 
tion V Regulation XXIX of y 62 of 1854. Sept. 11 9 173 

1802 are not excepted from the ( ^ 

— by Section XII Regulation • 

VI of 1816 J 

1 1857 

Suitaunder20Rupees,Vide Suits, j ^35^^ ^ggy p^^ '^ 3qq 

MORTGAGE. 

Interest in usufructory — Vide") 1850. 

Interest [ 60 of 184.7 Jan. 31 13 & U 1 

Vide Regulations and Acts ) 61 of „ July 1 15 3 

Portion of property held under— ^ 

It is open to parties to a Deed of \ 1853. 

Mortgage to pursue rights in > 28 of 1853 Oct. 29 12 151 

respect only of a — under certain i 

circumstances -/ 

Property under — A person who "\ 

purchases — takes the position of I 1854. 

the Original Proprietor and is V 20 of 1854 Aug. 16 5 171 

entitled to clear off the Mort- I 

gage J 

Statute of Limitation in cases of— -i^. n c . 07 9 175 

Vide Limitation V "^ " cept. ^/ 

The ri^t of a Mortgagee to en-'V 

force at any time tlie payment off 1855. 

his bond is inherent in him while > 23 of 1855 July 25 9 212 

the bond places no limitation I 

upon such rights / 

Usage of Malabar. According^ 

the expiration of 12 years ; 

Power to redeem — need not be^ 
kept open by specific deed, all I 1856. 

Mortagages being ordinarily re-^ ^ 152 of „ April 9 7 244 

deeinable after any 
time 
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No of the Bate of the ^ 

Suit. Decree. ^'^^ ^'^' 

MORTGAGE.— Continued. 

Eedemption^Tender of— renders'^ 
the mortgagee liable for rent for I 

the property mortgaged and if / 1857 1 

such tender is refused by him (134 of 1857 Dec. 2 3 299 ^ 

the mortgager is not • bound to ! ^ 

deposit the redemption money. J '^ 

OATH. 

Refusal to mate an— is no legal n 1855 

ground for pronouncing judg-/ 43 of 1855 Aug. 1 4&6 213 

mentagamst the party so refus-r 1857 

mgtoswear ;i09ofl867 Sep. 7 4 293 

Of Plaintiff— Vide Evidence 133 of 1855 April 26 6 247 

OPTION. ' 

Declaring in a decree an alternative "\ 

for the — of the parties in a suit / 1851 

is contrary to Judicial practice C 17 of 1850 Auff. 2 6 ^Q 

and precedent J ug. « . o a\f 

PAGODAS (SEE TEMPLES.) 
PAUPER SUITS. 

Plaintiffs in— Execution by— ori 

a Vakalutnamah on the usual ^ ,« «,« ^^^^• 

stamp is necessary J 12 of 1852 June 30 12 86 

Adjusted by Razeenamah. Tlie"^ 

Vakeel in a— should not be 

referred to a suit for his fees, 

but the Court should under 1 n..^ 

Section XXXV Regulation XI Vf ^^^ '^^^^ 1<5 86 

of 1856 award to him such fee as 

might be considered reasonable 

for the duty performed by him. .J 

PENALTY. 

A— inserted in a bond to secure') 
performance of a collateral! 
object should be enforced, if L„, , 1^56. 

the latter is not fulfilled ' ^^^ ^^ ^^^^ Dec. 17 6&7 26(5 

within a reasonable time after I 
judgment is given. j 

PENSIONS. 

^^^nted by Zamindars — Vide 1 iqki 

possSoh"" }«ofmo,Va :a ., 



Non-poBaession could in no way -v 
nullify title to land if otherwisi / iggs 

f2^s^:ntr^''»eS^l«<>f 18^5 March 27 6^7 208 



1855. 



to another with attendant risks.. ) 
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Ko of the Date of the -, „ 

Suit. Decree. ^^' ^"S*- 

PEIMOGENITURE. 

Law of— is applicable in cases in i 1853. 

which an ancient Zemindary is > 90 of 1851 Jan. 29 15 117 

claimed J 

PEINCIPAL {Head,) 

Suits against the Agent — Vide i 1852. 

AgenU i 23ofl852 March22 ^ 72 

PRICIPAL (Sum Placed out at Interest,) 

Liquidation of — in usufructory -x -^-^ 

PRIVY COUNCIL. • 

Opinion of the — regarding the"\ ^^^^ 

&t'x.-&tlSIu.:l\ *1 0^1851 Aug. 25 7 & 8 42 

and Acts ) 

PEOBATj:— VIDE SUPREME COURT. 
PROCEDURE. 

Receipt. No^can bo received as'N ,gg- 

an acquittance of the lMaintift''8 ( oo i» t i o\ a «»m 

claim after the Pleadings are ( ^Sof „ July 31 8 37 

completed and points recorded ) 

^"^ViSDeS!'..'^'^!!''^T}«<>f " ^"g-28 6 44 

Exparte. The trfel of a suit could^ 
not under Section XIII Kegu- 
lation XIV of 1816 so long as | 

the Defendant was represented }• 45 of „ Aug. 28 8 45 

by a Vakeel be declared — and it 
ought not to be disposed of | 
during the Pleader's absence J 

Examination of witnesses — Videl c^ c r\ l t\ ^ ^^ 

Witnesses .../^^^^ » ^^*- ^ ^ ^ 

Notice issued to a party. When^ 

return is made to the — to the | 96 of „ Dec 22 8 62 

effect that he is absent at a ! 1853. 

certain place, a fresh notice | 24 of 1853 March 22 12 196 

should be issued to be served ! 

upon him there J 

Proclamation of a suit. Fixing the^ , «^, 

Original Notice by way of— is • ^^ rioci rT .^\-> o /%« 

irr^ular, a fresh process should T ^^ ""^ ^^^^ ^^^' ^^ ^ ^^ 

be issued J 

Presh Evidence. A court of^ ,«-o ' 

Appeal cannot take — on a; on r toso -kit t^a ff «^ 

point which arose out of the f 22 of 1852 March 18 7 71 

claim in the Suit J 

Depositions taken by a Collector") 1853. 

are inadmissible into the record > 75 of „ April 28 3 141 

of a Suit J 
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88 of 1853 
91 of 1863 



3 of 1857 



i/ecrees. j 

•t bind- ) 
reed by> 



I 



42 of 1853 



6 of 1853 



11 of 1852 



. VROCEBTJBE,— Continued. 

Appe^s on decisions passed by^ 
Revenue authorities under [ 
Regulation V of 1822— Vide I 
Ap^al Suits J 

Answers in Appeal Suits — ^Vide> 
Appeal Suits J 

When the Defendant refuses to^ 

five the required written ac- j 
howledgment on the back of }- 162 of 1857 
the notice, a Proclamation should j 

be issued J 

PEOMISE. 

Of payment taajAe subsequent toT 
the ming of a Suit — Vide Decrees, j 
A written or verbal — is not bind- ' 
ing and cannot be enforced 
Law 

PEOPERTY. 

Under litigation — ^Vido Deeds and "I 
Documents J 

Joint — A co-sharer caniiot indivi- 
dually sue for recovery of bis 
share in a — without reference to 
the other proprietors who have 
an united interest with him 

Portion of-— held under Mortgage, i 

vide Mortgage. ... ^J 

PUBLIC PUEPOSES. 

A party interested in — is at liberty ") 
to sue about them without '. oit ^r i qk« 
others similarly interested with f ^ ^^ ^^^^ 

himself. J 

BEGTSTEY. 

Eevenue — does not suffice of itself -v 
toaffordproof or disproof of title {• 
to property J 13 of 1854 

Long possessioii cannot be distur- 1 

bed by—alone } 107 of 1856 

REGULATIONS AND ACTS. 

XXXIV of 1802. Sections IV and") 
VIII. Under the provisions of | 
Section IV a sum equal to I 
principal is recoverable as inte- I 
rest exclusive of payments I 
made, and(under Section VIII 
in usufructory mortgages when 
the receipts do not exceed the rate 
of interest entered in the Bond, 
those receipts must be ejacu- 
lated as simple interest, and 
they cannot be considered as 
accumulating with compound 
interest 
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330 INDEX. 

No. of th« Date of the «.«- Vo-^ 

Suit. Decree. ■^*"- "^^8^' 
KEGULATIONS AND ACTS.— Con/tnwei. 

IV of 1831 does not refer to grants \ 1860. 

held from Jagheredars S 29 of 1860 Aug. 29 13 6 

VII of 1817— Vide Temples 39 of „ Oct. 31 10 13 

in of 1802, Section XVII to be^ 
strictly adhered to in all cases \ 1851. 

involving questions of Hindu or T 43 of „ March 31 11 22 

MahomedanLaw j 

m of 1802. Section XVIII-Vide 1 ^ ^j ^ 7 9 & 10 40 

Evidence. , j « o 

XV of 1816, Section X. Opinion of^ 

Her Majesty's Privy Council as | 

to the necessity of adhering to l 4iofi851 Aug. 25 7&a 42 

the important provisions of — j ^* 

quoted for the information and j 

guidance of the lower tribunals.. J 

V of 1822 provides for immediate) ^^ ^^ " ^jf^l^ ^ ^^ 
redress only under forcible^ 12 of 1853 Feb. 10 9 121 
®J^^^^^^ J 91 of „ Oct. 17 a 147 

Do. The simple order of a Colltr. to\ 

a Eevenue Peishcar without any I 1851. 

personal examination is not such > 13 of 1851 Sep. 20 10 48 

a decision as is contemplated! 

under — ...J 

"^iL^el^tf^^'"^^ ^^^^' ''''^} 30 0^1850 Sep. 22 10 49 

XXV, Section II 1 

and Vof 1802— I 

XXX, Sec. VII J Levy by 



Proprietors of a progressive: 6ofl847 Dec. 31 18&19 66 

rate of teerva upon Areca and f " "^ "^ 
Cocoanut trees and Betel 
Gardens newly formed on Poon- 
j ah lands not opposed to — . . . . ^ 

XIV of 1816, Section XXV. The"! jggg 

*^!T^u^ ^rX^^^I'^^'T^?'^" W2ofl852 June 30 13 85 

entitles the Vakeel to claim fees I •*■* "* ^"^'^ " "^ 

under — J 

XIV of 1816, Sec. XX. i Vide Va-"^ 

VII of 1818. /keels and \ 12 of „ June 30 12 & 14 85 

Vakalutnamahs J 

^V4i'&!r- '^T^''^ } ' Ibid Ibid 30 16 860 

XXXfl of 1839— Vide Interest 83 of 1851 Oct. 27 11 106 

^ Witi^sst.^!?^''''' ^^^^Z^'^! } ^^ ^^ ^^^2 ^"*- ^^ ^ ^^ 

1853. 
XXI of 1802— Vide Arbitration..,. 7of 1853 Jan. 27GcftMe ^^^ 
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' No. of the Date of the 
Suit. Decree. 

HEGULATIONS AND AC^S.-^Continued, 
XXJX of 1802 Section VIH 

provides for the succession to 

a vacant Cumumship of the 

heirs of the prior incumbent if 

found competent to discharge . 

its duties, and that failing them / 

any other fit person may be " 

nominated to the Office by the 

Zemindar ; a Minor is disquali- 
fied to succeed to the Office 

XXXIV of 1802, Section V— Vide'^ 

Interest 

XX of 1841. Sec. XlV—Vide ( 

Supreme Court ♦ 

V of 1822. Investigations under 
shall be conducted by the Offi 
cer by whom the decision 

Fassed 
_ of 1841, Section XI— Vide i 
Military Courts of requests. J 81 of 1853 

XI of 1841, Sec. XVII— Vide 1 ^^ n 
Appeals i " 

VI of 1816, Sec. XI, Clause I— i qq ^i. 
Vide Moonsifis, District | »» oi „ 

XII of 1842, Sec. II— Adven-^ 
titious and unrecognized follow- 
ers of a camp are not compre- 
hended by — and the designation 
of camp followers belongs only 
to sueh as are attached to a 
camp in some fixed capacity for 
the service of the camp and en- 
titling them to a place in the 
camp 

XXIX ofl802, Sec. VC Vide Moon.'> 

VI of 1816, Sec. X II i sifts District. > 

VI of 1816, Sec. XII, Clause I— S 

Prohibition of jurisdiction con- f 

tained in — ^refers to damages of V 

a personal and not of a pecuniary 1 

nature / 

I of 1843. An unregistered deed -j 

of sale will under — be rendered 5- 112 of 
, void by one duly registered ^ 

V of 1822. Collectors award " 
produce imder — is no bar 
Suit about title to the land 

IV of 1831 and XXXI of 1836 
Suits for rents of Enwa lands do 
not fall under — ^but those for 
allowances from the collections of I 
an Enam Village do.,,, ... .../ 
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66 of 1866 



70 of 1865 



1857. 
36 of 1857 March 19 



XXXI of 1802, Sec. XIX, Sun- 

nuds not Begistered under — 

cannot be received as valid 

documents .. 

XXV of 1802 -Vide Zemindaries. 

VII of 1817— Vide Temples 49 of 1866 

XI of 1816, Sec. XV does not") 

prohibit private arrangements^ 

with Cavilgars respecting losses C 

by theft i 

V of 1822 and XXVIII of 1802,^ 
Sec. XXXVl ind XL— Vide > 
Costs ^ 

V of 182i. Adjudication of Costs 1 
under — Vide Costs / 

XXI of 1841 does not prohibit the *j 

Courts from having jurisdiction f 

in Suits respecting private in- > 

juries arising from obstruction I 

Ac., in thoroughfares ) 

Courts cannot allow their private -v 

opinion of the consequences of (68 59 & 60 1 
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Decree. 

1866. 
Sep. 17 

Nov. 12 
JS^ov. 21 



48 of 



32 of 



64 of 



of 



I 



April 23 
July 15 



July 22 



Aug. 12 



the working of any [Regulation j 
or Act to set a side that Law. . J 

IX of 1822 is not applicable to a"^ 
Magisterial case m which a i jo^f Aiit» 9q 

Police Officer is charged Tidth [ ^^^ » ^"S* ^^ 
bribery J 

V of 1826, Sec. II— Vide Suits 136 of 

II of 1811, Sec. III. The words ^ 
in — "go that the notice cannot be 
served upon bim" are intend- 
ed to have the same construc- 
tion as is more fully explained 
in Sec. XXI Eeg. VI of 1816.... J 



> 162 of 



Dec 2 



Dec. 3 



BYOTWAEEY LANDS OE GOVT. 

Eight to possession of the — can* 
only be derived from thej 60 of 1854 
Puttahdar ' 

SALE. 

Property not pledged for a debt "I 
due by the owner is not unsale- fn/* nocK 
able because of such debt J 116 ot 1855 

Deed of— Vide Deeds and documents. 17 of 1856 

Verbal— of property is invalid 69 of „ 

Of Moottahs. When the Board do^ 
not give their sanction to the — f 
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or withdraw such sanction > 
given but not actually declared, I 

the sale is null and void * 

SEPULTUEE-VIDE HINDU LAW. 



61 of 1857 
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March 10 
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!No. of the 
Suit. 

SUITS. 

For maintenance. The institution*) 
fee in — should be calculated ( 
upon the sum sued for as due for C 81 of 1851 
one year > 

Against Agents — ^Vide Agents 23 of 52 

For swatuntrams on meerassyi on i^ioei 
.lands— Vide Meraaee / 30 of 1851 

Suits pauper— See pauper suits... j 12 of 1852 
For the recovery of a share in a > 

Wioint property — Vide property... \ 11 of ,. 
ithdrawal of — after a decree has i 
beeii passed — Vide Decrees J 47 of 1854 

Several individuals with distinct ), ^a fioc-' 
iuterests should be proceeded y ^ ^ °^^ 
against in separate— J j^^ ^^ ^g^g 

Having reference to land appro- ,. 
priated for public purposes — v oe ^ 
Vide Public purposes ) ^^ ot „ 

Castes. Suit regarding fees paid to ^ 
head-men of— are cognizable t -,, /^ « 
by the Courts / ^^' ^' " 

Eegarding the endowments of \ jq ^f 
Pagodas— Vide Temples.... / *^ ^^ " 

Maintenance of— the English Law"^ 
as regards— is applicable to i 
caa^s in which there may be a J ,09 of 
union between a money lender j " 

and a Pleader of the Court to I 
aid Suitors J 

For Damages— Vide Damages f 100 of 1857 

Under 20 Rupees. When the pro- S 
perty in issue is land or land / 
used as a water-course an appeal V 135 of „ 
does lie under Sec. II Beg. V I 
of 1825. • ) 

SUMMARY ORDERS. 

Are not conclusive against a claim -j 

which may become the subiect > ^o noei 

of a regular suit J ^^^^^®^* 

SUPREME COURTS. 

Probate granted by the — cannot"^ 
vest a party with right to act j 
beyond the jurisdiction of the 
Court farther than that under y ^ f^Qt^Q 
provisions of Section XI V Act ^^^ *°^^ 
XX of 1841, it empowers him to 
recover debts J 
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Nov. 10 
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July 20 
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Jan. 30 
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April 17 
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Oct. 27 



12 
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76 
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237 
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334 INDEX. 

No. of the Date of tlia 
Suit. Decree. 

8WOTUNTRUMS— SEE MERASEE. 

TEMPLES. 

Collector, The acts done by a — "^ 

during his management of a — j 

cannot negative the claims of i 1850. 

parties to hereditary rights \ 39 of 1850 Oct. 31 10 13 

to Offices in such — or preclude 

them from seeking to establish 

their rights by a Civil Action.... 
There are — tVe right to which") \9X\'k 



belongs to private individuals as f 25 of 1863 April 4 6 138 

xtroW aa annh oa nppertam tO \ 

ing up of«^ 

one sect / 

bcr is an r 



well, as such as appertain to I 

public communities y 

Precints of — The setting up of^ 

invasion of right... 
Goorookul of a — The — forfeits"^ ,gg. 

his raeerasee tenure of Office t q^piqrj a,,^ *q »7 t7a 

only by proved misconduct of a f ® ^^ ^^^^ ^"^- ^ ^ ^^^ 

serious nature J 

Hereditary servants of — can be-i 1856. 

dismissed for serious misconduct j 49 of 1856 Nov. 21 7 259 

Members of the Community inte- \ 

rested in, and servants of the — / 

to the notice of the proper % 

Tribunals / 

Board of Revenue is the competent^ 
authority under Regulation VII i 

of 1817 to take cognizance of i Ibid Ibid 9 „ 

complaints regarding endow- }- 1857. 

ments in land or money belong- | 1 33 of 1856 Jan. 22 9 271 

ing to Hindoo—, the Courts have i 37 of 1857 Aug. 29 — 292 

no jurisdiction in such cases J 

Goorookul of.-Vide Hindoo Law. { jos of 1 856 A Jrif 16 6 279 

TENANT. 

A simple — c-annot oust another -j 1856. 

Tenant, such power being > 145 of 1855 March 22 7 242 

vested in the proprietor alone.... J 
USUFRUCT. 

Net produce of an-Vide Interest.. { ^^ ^^ ^g^^ j^^^3j ^3 ^ ^^ ^ 

VAKEELS AND VAKALUTN AMAHS. 

Fees in Suits for maintenance should i , gg-. 

be calculated on the sum sued^ gl of 1851 Nov. 10 8 63 

for as due for one year j 

Vakalutnamahs in Pauper Suits — f 1852. 

Vide Pauper Suits \12ofl852 June 30 12 85 

Absence of a Vakalutnamah — Videi 71 -j ti -j no xx^x 

KegulationsandAct } ^^^^ oitGoO^e ''"' 



1852. 
12 of 1852 June 30 11 85 
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No. of the Date of the ^ ^ 

Suit. Decree. ■*•*"* ^^^* 

VAKEELS AND VAKALUTNAMAHS.— CowiJ/rtwec^. 
A Vakeel who has done no more 
than furnish the opinion required 
by Regulation Vll of 1818 is 
not entitled to a higher remu 
neration than that specified 
in Section XX Eegulation XIV 
of lbl6. 

Private arrangemimt. No — could "^ 

be made between a party and I j^.^ j^.^ j^ j^y 

his Vakeel prior to the enact- f 

mentofAct 1 of 1846. J 

Fees in a Pauper s.uit adjusted by "j 

a Eazeenamah — Vide Pauper >Ibid Ibid 10 Ibid 

suits. ..< J 

Union between Pleader and money -j , geg 

fete." *** "^"^ ^'^*^"~^''*^ '129 of 1856 Decio fi 202 



1 



suits 

""' "* 1 money -| 

s— Vide I 

WITNESSES. 

All —produced to prove each point -j 1 85 1 . 

in an original suit ir " ' ^p^ -t*-»r.^, ^ . . 

examined by the Court. 
Summons. If —do not attend on — "\ 



in an original smt must be > 67 of 186 1 Oct. 9 6 50 



the District moonsiff should I 1852. 

resort to the means pointed out > 71 of 1852 Oct. 30 8 106 



in clause 1st Sec. XXlX Begula- \ ' 
tionVIofl816 J 



A Sudder Ameen cannot dispense -\ 1 856. 

with— relied upon by the parties > 18 of 1856 March 10 4 211 

citing them J 

ZEMINDARIES. 

Separation of— not made according ^ 1856. 

to Eegulation XXV of 1802 > 70 of 1855 Nov. 12 S 25ir 

• isnotvalid J 
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